
process to work in the besttraditions ofthe Senate and in the best traditions ' 
. . 

.,. . . ,, 'of our democracy.' In fact, I've been accused on more than one occasion.of being 
. .  . ,  overly fair to the president's nominations. .... 

It is with this background that I state my belief that recenc events - 

relating to U.S. actorney dismissals and replacements are unacceptable and 
should be unacceptable to all of us. 

Now, I would like to speak specifically about the facts that occurred 
regarding the U.S. attorney replacement for the Eastern District of Arkansas. 
In the summer of 2006, my office was told by reliable sources in the Arkansas 
legal and political community that then-U.S. Attorney Bud Cummins was resigning 
and the White Hause would nominate Mr. Tim Griffin as his replacement. I asked 
the reasons for Mr. Cummins' leaving and was infomed that he was doing so to 
pursue other opportunities. 

My office was later told by the administration that he was leaving cn I 

his own initiative and that Mr. Tim Griffin would be nominated. I did not know 
Mr. Griffin, but I spoke to him by telephone in August 2 0 0 6  about his 
potential nomination. I'told him that I know many lawyers in the state but I 
knew very little about his legal background. In other words, I did not know if 
he was qualified oz if he had the right temperament or if he could be fair and 
impartial. I informed him that I would have trouble supporting him until the 
Judiciary Committee had reviewed these issues. I told him if he were to be 
nominated that I would evaluate my concerns in light of the committee process. 

It should be noted that around this time, it we becoming clear that Mr. 
Cummins was being forced out, contrary to what my office had been told by the 
administration. 

Sometime after the interview with Mr. Griffin, I learned that there 
were newspaper accounts regarding his work on behalf of the Republican National 
Committee about efforts that hadbeen categorized as "caging African-American 
votes." This arises from allegations that Mr.. Griffin and others in the RNC 
were .targeting African-Americans in Florida for voter challenges during the 2004 
presidential campaign .. 

I specifically addressed this issue to Mr. Griffin in a subsequent 
meeting. When I questioned him about this, he provided an account that was very 
different from the allegation. However, I informed him that due to the 
seriousness of the issue, this is precisely the reason why the nomination and 
confirmation process is in place. I told him I would not be comfortable until 
this committee had thoroughly examined his background. Given my concerns over 
this potential nominee, I as well as others protested, and Mr. Cummiils was 
allowed to stay until the end of the year. 

Rumors began to circulate in October of 2005  that the White House was 
going to make a recess appointment which, of course, I found troubling. This 
rumor was persistent in the Arkansas legal and political community. I called 

/ the White House on December 13, 2 0 0 6  to express my concerns about a recess 
appointment and spoke to then-White House Counsel Harriet Myers. She told me 
that she would get back to me on this matter. I also called Attorney General 
Gonzales expressing my r$servations. And he informed me that he would get back 
to me as well. 

Despite expressing my concerns about a recess appointment to the White 
House and to the attorney general, two days later, on December 15, 2006, Ms. 



-. 
Myers in fo rmed  m e  t h a t  M r .  G r i f f i n  was t h e i r  c h o i c e .  Also  on t h a t  same day,  

, Genera l  Gonzales conf i rmed t h a t  he  was g o i n g  t o  a p p o i n t  M r .  G r i f f i n  as an 
i n t e r i m  U.S. a t t o r n e y .  Subsequent ly ,  my o f f i c e  i n q u i r e d  abou t  t h e  l e g a l  - - 
a u t h o r i t y  f o r  t h e  appointment and was informed i t  was p u r s u a n t  t o  t h e  amended --* 
s t a t u t e  i n  t h e  P a t r i o t  Act. 

B e f o r e  I s a y  any more, I need t o  t e l l  t h e  committee t h a t  I r e s p e c t  and  
l i k e  Genera l  Gonzales .  I s u p p o r t e d  h i s  c o n f i r m a t i o n  t o  b e  a t t o r n e y  g e n e r a l .  I 
have a lways  found him t o  be  a  s t r a i g h t  s h o o t e r .  And even  though I d i s a g r e e  w i t h  
him on t h i s  d e c i s i o n ,  it has  n o t  changed my view o f  him. I s u s p e c t  h e  i s  o n l y  
d o i n g  what h e  has  been t o l d  t o  do. On December 20, 2006, M r .  C u m i n s  ' t e n u r e  
as U.S. a t t o r n e y  was over .  On t h a t  same day ,  M r .  G r i f f i n  was a p p o i n t e d  i n t e r i m  
U.S. a t t o r n e y  f o r  t h e  e a s t e r n  d i s t r i c t  o f  Arkansas .  The t i m i n g  was c o n t r o l l e d  
by t h e  a d m i n i s t r a t i o n .  On January  11, 2007, I w r o t e  a  l e t t e r  t o  Genera l  
Gonzales o u t l i n i n g  my o b j e c t i o n s  w i t h  r e g a r d  t o  t h i s  appointment .  F i r s t ,  I made 
c l e a r  my concern  a s  t o  how M r .  Cummins was summari ly  d i s m i s s e d .  Seccnd,  I 
o u t l i n e d  my amazement a s  t o  t h e  excuse  g iven  as t h e  r e a s o n  f o r  t h e  i n t a r i m  ! 

appointment  which was due t o  t h e  f i r s t  a s s i s t a n t  b e i n g  on m a t e r n i t y  l e a v e .  
T h i r d ,  I o b j e c t e d  t o  t h e  c i rcumvent ing  of t h e  S e n a t e  c o n f i r m a t i o n  p r o c e s s .  

The a t t o r n e y  g e n e r a l ' s  o f f i c e  responded on J a n u a r y  31, 2007 denying any 
d i s c r i m i n a t i o n  o r  wrongdoing. I w i l l  a d d r e s s  t h e s e  i s s u e s  now. 

A s  more l i g h t  was shed on t h e  s i t u a t i o n  i n  Arkansas,  it became c l e a r  
t h a t  Bud C u m i n s  was asked t o  r e s i g n  w i t h o u t  c a u s e  s o  t h a t  t h e  White House cou ld  
reward t h e  Arkansas p o s t  t o  M r .  G r i f f i n .  M r .  Cummins conf i rmed t h i s  on J a n u a r y  
13,  2007 i n  an a r t i c l e  i n  t h e  Arkansas Democrat-Gazette newspaper wherein  he  
s a i d  he  had been asked  t o  s t e p  down s o  t h e  White House c o u l d  a p p o i n t  a n o t h e r  
p e r s o n .  By a l l  accoun t s ,  M r .  C u m i n s '  performance h a s  been f a i r ,  ba lanced ,  
p r o f e s s i o n a l  and j u s t .  Lawyers on b o t h  s i d e s  o f  t h e  p o l i t i c a l  spec t rum have 
n o t h i n g  b u t  p o s i t i v e  t h i n g s  t o  s a y  about  M r .  C u m i n s '  performance.  During h i s  
t e n u r e ,  h e  e s t a b l i s h e d  a  h i g h l y  s u c c e s s f u l  a n t i - t e r r o r i s m  a d v i s o r y  c o u n c i l  t h a t  
b r o u g h t  t o g e t h e r  law enforcement a t  a l l  l e v e l s  f o r  t e r r o r i s m  t r a i n i n g .  I n  t h e  
a r e a  o f  d r u g  p r o s e c u t i o n s ,  he c o n t i n u e d  a t  h i s t o r i c  l e v e l s  of  q u a l i t y ,  complex 
and s i g n i f i c a n t  Organized Crime Drug Enforcement Task Force  d r u g  p r o s e c u t i o n s .  
He a l s o  i n c r e a s e d  f e d e r a l  f i r e a r m  p r o s e c u t i o n s ,  pursued  p u b l i c  c o r r u p t i o n  and 
c y b e r  cr ime i n v e s t i g a t i o n s  and l e d  t o  l e n g t h y  p r i s o n  s e n t e n c e s  f o r  t h o s e  
c o n v i c t e d .  

I n  a d d i t i o n ,  I unders tand  t h a t  h i s  performance e v a l u a t i o n s  were always 
e x c e p t i o n a l .  on t h i s  l a s t  p o i n t ,  I would a s k  t h e  committee t o  t r y  t o  g a t h e r  t h e  
s e r v i c e  e v a l u a t i o n s  o f  M r .  Cummins and t h e  o t h e r  d i s m i s s e d  U.S. a t t o r n e y s  t o  
de te rmine  how t h e y  were p e r c e i v e d  b y  t h e  J u s t i c e  Department a s  hav ing  performed 
t h e i r  jobs  . 

The reason  I ' m  r e c i t i n g  M r .  C u m i n s '  pe r fo rmance  r e c o r d  i s  t h a t  it 
s t a n d s  i n  s t a r k  c o n t r a s t  t o  Genera l  Gonzales '  t e s t i m o n y  b e f o r e  t h i s  committee 
when he  s t a t e d ,  quo te ,  "Some p e o p l e  shou ld  view it a s  a  s i g n  of good management. 
What we do  i s  make a n  e v a l u a t i o n  ahou t  t h e  pe r fo rmznce  of i n d i v i d u a l s ,  and I 
have a  r e s p o n s i b i l i t y  t o  t h e  p e o p l e  i n  your d i s t r i c t s  t h a t  we have t h e  b e s t  
p o s s i b l e  p e o p l e  i n  thesC p o s i t i o n s .  

And t h a t ' s  t h e  reason  why changes  sometimes have t o  b e  made. 
Although t h e r e  a r e  a number of r e a s o n s  why changes  g e t  made and why p e o p l e  l e a v e  
on t h e i r  own, I t h i n k  I would never ,  eve r  make a change i n  t h e  Uni ted  S t a t e s  
a t torney pos i t ion  f o r  p o l i t i c a l  r e a s o n s ,  o r  i f  i t  would i n  any way j e o p a r d i z e  an 
ongoing s e r i o u s  i n v e s t i g a t i o n .  I j u s t  would n o t  do it." End quo te .  



The a t t o r n e y  g e n e r a l  t h e n  r e f u s e d  t o  s a y  why M r .  Cummins was t o l d  t o  
l e a v e .  Eowever, i t  i s  my unders tand ing  t h a t  i n  o t h e r  c a s e s  around t h e  coun t ry ,  
J u s t i c e  Department o f f i c i a l s  have d i s c l o s e d  t h e i r  r e a s o n i n g  f o r  f i r i n g  o t h e r  
U.S. a t t o r n e y s .  The f a i l u r e  t o  acknowledge t h a t  Bud Cummins was t o l d  t o  l e a v e  
f o r  a  p u r e l y  p o l i t i c a l  reason i s  a  g r e a t  d i s s e r v i c e  t o  someone who has  been 
l o y a l  t o  t h e  a d m i n i s t r a t i o n  and who performed h i s  work adinirably.  I have 
d i s c u s s e d  i n  d e t a i l  t h e  e v e n t s  s u r r o u n d i n g  M r .  Cuinmins' d i s m i s s a l .  Now I would 
l i k e  t o  d i s c u s s  t h e  v e r y  t r o u b l i n g  p r e t e n s e  f o r  M r .  G r i f f i n ' s  appointment t o  
i n t e r i m  U.S. a t t o r n e y  over  t h e  f i r s t  a s s i s t a n t  U.S. a t t o r n e y  i n  t h e  L i t t l e  Rock 
o f f i c e .  

The J u s t i c e  Department a d v i s e d  me t h a t  normal ly ,  t h e  f i r s t  a s s i s t a n t  
U.S. a t t o r n e y  i s  s e l e c t e d  f o r  t h e  a c t i n g  appointment  w h i l e  t h e  White House seads  
t h e i r  nominee through t h e  Senate  c o n f i r m a t i o n  p r o c e s s .  T h i s  i s  based  on 5 
U.S.C., S e c t i o n  3315A1. However, i n  t h i s  c e s e  t h e  J u s t i c a  Department confirmed 
t h a t  ~ h e  f i r s t  a s s i s t a n t  was p a s s e d  over  b e c a u s e  s h e  was on m a t e r n i t y  l e a v e .  
T h i s  was t h e  reason  g iven  t o  my c h i e f  of s t a f f ,  a s  w e l l  a s  comments by t h e  
J u s t i c e  Department spokesman B r i a n  Rorchas t  ( s p )  -- and I ' m  n o t  s u r e  i f  I 
pronounced t h a t  name c o r r s c t l y  -- wherein  h e  was quo ted  i n  newspapers a s  say ing ,  
"When t h e  U.S. a t t o r n e y  r e s i g n s ,  t h e r e  is  a need f o r  someone t o  f i l l  t h a t  
p o s i t i o n . "  H e  no ted  t h a t  o f t e n  t h e  f i r s t  a s s i s t e n t  U.S. a t t o r n e y  i n  t h e  
a f f e c t e d  d i s t r i c t  w i l l  s e r v e  a s  t h e  a c t i n g  U.S. a t t o r n e y  u n t i l  t h e  formal  
nomination p r o c e s s  beg ins  f o r  t h e  rep lacement .  "But i n  t h i s  c a s e ,  t h e  f i r s t  
assistant i s  on m a t e r n i t y  l e a v e . "  T h a t ' s  what he  s a i d .  

I n  a d d i t i o n ,  t h i s  r eason  was g iven  t o  me s p e c i f i c a l l y  by a  J u s t i c e  
Department l i a i s o n  a t  a  meeting i n  my o f f i c e .  I n  my l e t t e r  t o  t h e  a t t o r n e y  
g e n e r a l ,  I s t a t e d  t h a t  whi le  t h i s  may o r  may n o t  b e  a c t i o n a b l e  i n  a  p u b l i c  
employment s e t t i n g ,  i t  c l e a r l y  would b e  i n  a  p r i v a t e  employment s e t t i n g .  Of a l l  
t h e  a g e n c i e s  i n  t h e  f e d e r a l  government, t h e  J u s t i c e  Department shou ld  n o t  ho ld  
t h i s  view of pregnancy and motherhood i n  t h e  workplace .  I c a l l  t h i s  a  p r e t e n s e  
because  it h a s  become c l e a r  t h a t  M r .  G r i f f i n  was always t h e  c h o i c e  t o  r e p l a c e  
M r .  C u m i n s .  Before  I c lose ,  l e t  me a d d r e s s  t h e  c i rcumvent ion of t h e  S e n a t e ' s  
c o n f i r m a t i o n  p r o c e s s .  General  Gonzales  h a s  s a i d  t h a t  i t  i s  h i s  i n t e n t i o n  t o  
nominate a l l  U.S. a t t o r n e y s ,  and -- b u t  t h a t  d o e s  n o t  w a t e r  i n  Arkansas.  For 
seven months now, t h e  a d m i n i s t r a t i o n  h a s  known of t h e  d e p a r t u r e  o f  M r .  C u m i n s .  
Remember, t h e y  c r e a t e d  h i s  d e p a r t u r e .  I t  h a s  now b e e n 3 4 9  days  s i n c e  Bud Cummins 
was o u s t e d  wi thou t  cause .  If t h e y  were s e r i o u s  a b o u t  t h e  c o n f i r m a t i o n  p r o c e s s ,  
I cannot  b e l i e v e  t h a t  it would have taken s o  l o n g  t o  nominate someone. 

Now t o  be  f a i r ,  i n  my most r e c e n t  t e l e p h o n e  c a l l  w i t h  General  Gonzales, 
he asked me whether I would s u p p o r t  Tlm G r i f f i n  a s  my nominee f o r  t h i s  p o s i t i o n .  
I thought  l o n g  and h a r d  about  t h i s ,  and t h e  answer i s  I cannot .  I f  nominated, I 
would do  e v e r y t h i n g  I could  t o  make s u r e  he  h a s  a n  o p p o r t u n i t y  t o  t e l l  h i s  s i d e  
o f  t h e  s t o r y  r e g a r d i n g  a l l  a l l e g a t i o n s  and c o n c e r n s  t o  t h e  committee, and I 
would a s k  t h e  committea t o  g i v e  M r .  G r i f f i n  a  v o t e  a s  q u i c k l y  a s  p o s s i b l e .  I t  is 
imposs ib le  f o r  me t o  s a y  t h a t  I would n e v e r  s u p p o r t  h i s  nomination because I do 
n o t  know a l l  t h e  f a c t s .  That i s  why we have a  p r o c e s s  i n  t h e  S e n a t e .  I know I 
would n e v e r  c o n s i d e r  him a s  my nominee because  I j u s t  know t o o  many o t h e r  
lawyers  who a r e  more q u a l i f i e d ,  more e x p e r i e n c e d  and more r e s p e c t e d  by  t h c  
Arkansas bar. I w i l l  a d v i s e  General  Gonzales a b o u t  t h i s  d e c i s i o n  s h o r t l y .  

R e g a r d l e s s  of t h e  s i t u a t i o n  i n  Arkansas ,  I am convinced t h a t  t h i s  
should  n o t  happen a g a i n .  I ' m  a l s o  convinced t h a t  t h e  a d m i n i s t r a t i o n  and maybe 
f u t u r e  a d m i n i s t r a t i o n s  w i l l  t r y  t o  bypass t h e  Senate unless we change t h i s  law. 
I do n o t  s a y  t h i s  l i g h t l y .  Already a  c h a l l e n g e  h a s  been made t o  t h e  appointment. 



of  M r .  G z i f f i n  i n  Arkansas a s  v i o l a t i n g  t h e  U.S. C o n s t i t u t i o n  because  i t  
b y p a s s e d  S e n a t e  c o n f i r m a t i o n .  While I have n o t  reviewed t h e  p l e a d i n g s  f i l e d  i n  
t h i s  c a s e  -- I b e l i e v e  i t ' s  a  c a p i t a l  murder case ,  I d o n ' t  know a l l  t h e  
s i t u a t i o n  t h e r e  -- b u t  I have n o t  reviewed t h e  p l e a d i n g s  t h e r e ,  I have r e a d  a 
r e c e n t  a r t i c l e  i n  t h e  Arkansas Democratic G a z e t t e  t h a t  concerns  m e .  

I t  i s  r e p o r t e d  t h a t ,  quo te ,  "because  Uni ted  S t a t e s  a t t o r n e y s  a r e  
i n f e r i o r  o f f i c e r s ,  t h e  appointment c l a u s e  o f  t h e  C o n s t i t u t i o n  e x p r e s s l y  p e r m i t s  
Congress  t o  v e s t  t h e i r  appointments  i n  t h e  At to rney  Genera l  and does  n o t  r e q u i r e  
t h e  a d v i c e  and consen t  of  t h e  S e n a t e  b e f o r e  t h e y ' r e  a p p o i n t e d , "  end quo te .  
P l e a s e  do  n o t  miss t h i s  p o i n t .  The J u s t i c e  Department h a s  now p leaded  i n  c o u r t  
t h a t  U.S. a t t o r n e y s ,  a s  a  m a t t e r  of c o n s t i t u t i o n a l  law, a r e  n o t  s u b j e c t  t o  t h e  
a d v i c e  and  c3nsen t  o f  t h e  Uni ted  S t a t e s  S e n a t e .  

A f t e r  a  thorough review by t h i s  committee,  1 hope t h a t  you w i l l  r e a c h  
t h e  same c o n c l u s i o n  I have, which i s  t h i s .  No a d i n i n i s t r a t i o n  s h o u l d  be a b l e  t o  
a p p o i n t  U . S .  a t t o r n e y s  wi thou t  p r o p e r  checks  and b a l a n c e s .  Th i s  i s  l a r g e r  t h a n  , 
p a r t y  a f f i l i a t i o n  o r  any s i n g l e  appointment .  Th i s  t o u c h e s  o u r  solemn 
r e s p o n s i b i l i t y  as s e n a t o r s .  I hope t h i s  committee w i l l  a d d r e s s  i t  by v o t i n g  f o r  
S.214,  which I j o i n  i n  o f f e r i n g  a l o n g  w i t h  S e n a t o r s  F e i n s t e i n  and Leahy. Thank 
you, M r .  Chairman. 

SEN. SCHUMER: Thank you ve ry  much, S e n a t o r  P ryor ,  f o r  your r e a l l y  
o u t s t a n d i n g  t e t i m o n y .  And we w i l l  pu r sue  many of t h e . t h i n g s  you b z i n g  up. I 
know t h a t  you have a  busy schedu le ,  and 1 would a s k  t h e  indu lgence  of t h e  
commit tee  t h a t  i f  we have q u e s t i o n s  o f  S e n a t o r  P ryor ,  we submit  them i n  w r i t i n g .  
Would t h a t  be  okay? 

SEN. LEAEY: Well, M r .  Chairman, may I j u s t  a s k  one o r  two q u e s t i o n s ?  

SEN. SCHUMER: Sure .  

SEN. LEAHY: Thank you.  (Cross  t a l k . )  

S e n a t o r  p r y o r ,  do you t h i n k  t h a t  M r .  G r i f f i n  i s  n o t  q u a l i f i e d  f o r  t h e  
job?  

SEN. PRYOR: I t ' s  hard  f o r  m e  t o  s a y  whether he i s  o r  i s n ' t  because  I 
j u s t  know s o  l i t t l e  about  h i s  background. When I m e t  w i t h  him, w e  t a l k e d  abou t  
t h i s ,  and  I t o l d  him t h a t  i t  was my s i n c e r e  hope t h a t  t h e y  nominate him s o  he 
c o u l d  go th rough  t h e  p r o c e s s  h e r e .  But i t ' s  i m p o s s i b l e  f o r  me t o  s a y  whether he 
i s  o r  i s n ' t  because  I know s o  l i t t l e  about  him. And j u s t  by t h e  way of 
background on him, and t h i s  is probab ly  more d e t a i l  t h a n  t h e  committee wants, i s  
t h a t  he  went t o  c o l l e g e  i n  Arkansas,  and t h e n  he  went o f f  t o  Tulane Law School 
i n  L o u i s i a n a .  And then ,  more o r  less, he  d i d n ' t  come back t o  t h e  s t a t e ,  I t h i n k  
he  d i d  maybe a  y e a r  of p r a c t i c e  i n  t h e  U.S. a t t o r n e y ' s  o f f i c e  a t  some p o i n t ,  b u t  
b a s i c a l l y  h e ' s  -- h i s  p r o f e s s i o n a l  l i f e  h a s  been mos t ly  o u t s i d e  t h e  s t a t e .  So 
h e ' s  come back i n ,  and t h e  l e g a l  community j u s t  d o e s n ' t  know him. 

SEN. LEAHY: Well,. f a i r  enough. Do you t h i n k  i t  ought to '  b e  a  ma t te r  
f o r  t h e  committee? I t h i n k  t h a t ' s  t h e  t r a d i t i o n a l  way. 

SEN. PRYOR: C e r t a i n l y .  

SEN. LEAHY: Do you t h i n k  t h a t  h i s  having worked f o r  t h e  Republican 
N a t i o n a l  Committee -- RNC -- o i  t h a t  he may be a protege'  of Karl R o v t . i s  
r e l e v a n t  i n  any way a s  t o  h i s  q u a l i f i c a t i o n s ?  



SEN. PRYOR: To me, i t  I n o t  r e l e v a n t .  I t h i n k  we a l l  come t o  t h e s e  
v a r i o u s  p o s i t i o n s  w i t h  d i f f e r e n t  backgrounds,  and c e r t a i n l y  i f  someone works f o r  
a  p o l i t i c a l  committee o r  a  p o l i t i c i a n  o r  a n  a d m i n i s t r a t i o n  -- t h a t  d o e s n ' t  
concern  m e .  Some o f  t h e  a c t i v i t i e s  t h a t  h e  may have been i n v o l v e d  i n  do  r a i s e  
c o n c e r n s .  However, when I t a l k e d  t o  him a b o u t  t h a t ,  he  o f f e r e d  a n  e x p l a n a t i o n ,  
l i k e  I s a i d ,  t h a t  was v e r y  d i f f e r e n t  than  t h e  p r e s s  a c c o u n t s  of what he  d i d .  
And h e r e  a g a i n ,  t h a t  t a k e s  me back t o  t h e  p r o c e s s .  T h a t ' s  why w e  have a  
p r o c e s s .  L e t  him go through t h e  committee,  l e t  you a l l  and your s t a f f s  look  a c  
i t ,  l e t  him -- l e t  everybody e v a l u a t e  t h a t  and  s e e  what t h e  t r u e  f a c t s  a r e .  
SEN. LEAHY: Well, f a i r  enough. The a c t i v i t i e s  may b e a r .  H i s  conduc t  b e a r s  on 
h i s  q u a l i f i c a t i o n s ,  b u t  j u s t  t h e  f a c t  of working f o r  t h e  Republ ican Na t iona l  - 

Committee and  f o r  K a r l  Rove i s  n o t  a  d i s q u a l i f i e r .  

SEN. PRYOR: No, n o t  i n  my mind i t ' s  n o t .  

SEN. LE-4HY: Thank you v e r y  much £0- coming i n ,  S e n a t o r  P r y o r .  We know , 
how busy  you a r e ,  and you've made a  very  comprehensive a n a l y s i s ,  and i t ' s  ve ry  
h e l p f u l  t o  have a  s e n a t o r  appear  s u b s t a n t i v e l y  -- 

SEN. PRYOR: Thank you. 

SEN. LEAHY: -- s o  thank  you. 

SEN. PRYOR: Thank you. 

SEN. SCHUMER: Thank you, S e n a t o r  P r y o r .  Any f u r t h e r  q u e s t i o n s ?  

Thank you s o  much 

Okay, our  n e x t  wi tness  i s  t h e  h o n o r a b l e  P a c l  J. McNulty. He's t h e  
d e p u t y  a t t o r n e y  g e n e r a l  of t h e  Uni ted  S t a t e s .  H e  h a s  s p e n t  a lmos t  h i s  e n t i r e  
c a r e e r  a s  a  p u b l i c  s e r v a n t ,  wi th  m p r e  than  two decades  of e x p e r i e n c e  i n  
government a t  b o t h  t h e  s t a t e  and f e d e r a l  l e v e l s .  J u s t  p e r s o n a l l y ,  Paul  and I 
hava known each  o t h a r .  When he  s e r v e d  i n  t h e  House, I knew him w e l l .  W e  workad 
t o g e t h e r  on t h e  House J u d i c i a r y  Committee. He ' s  a  man o f  g r e a t  i n t e g r i t y .  I 
have a  g r e a t  d e a l  o f  f a i t h  i n  him and h i s  p e r s o n a l i t y ,  and who h e  i s  and what h$ 
does .  From 2001 t o  2006, o f  course ,  he s e r v e d  a s  U.S. a t t o r n e y  f o r  t h e  E a s t e r n  
D i s t r i c t  o f  V i r g i n i a .  

(The w i t n e s s  i s  sworn i n . )  

MR. MCNULTY: Thank you, M r .  Chairman, and thank  you f o r  your k indness  

I a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  be  h e r e  t h i s  morning and  a t t e m p t  t o  
c l e a r  up t h e  misunders tand ings  and m i s p e r c e p t i o n s  abou t  t h e  r e c e n t  r e s i g n a t i o n s  
o f  some U.S. a t t o r n e y s ,  and t o  t e s t i f y  i n  s t r o n g  o p p o s i t i o n  t o  S .  214, a  b i l l  
which would s t r i p  t h e  At to rney  General  o f  t h e  a u t h o r i t y  t o  make i n t e r i m  
appo in tments  t o  f i l l  v a c a n t  U.S. a t t o r n e y  p o s i t i o n s .  

A s  you know and a s  you 've  s a i d ,  M r .  Chairman, I had t h e  p r i v i l e g e  o f  
s e r v i n g  a s  Uni ted  S t a t e s  At to rney  f o r  f o u r  and a  h a l f  y e a r s .  I t  was t h e  b e s t  
j o b  I e v e r  had.  T h a t ' s  something y o u h e a r  a  l o t  from former Uni ted  S t a t e s  
a t t o r n e y s  -- " b e s t  j o b  I e v e r  had." I n  my c a s e ,  M r .  Chairman, i t  was even 
b e t t e r  t h a n  s e r v i n g  a s  counsel  under  your l e a d e r s h i p  wi th  t h e  Subcommittee on 
Crime. Now why i s  it -- being U . S .  Attorney -- t h e  best job? Why is  it such a 
g r e a t  job? There  a r e  a  v a r i e t y  o f  r e a s o n s ,  b u t  I t h i n k  i t  b o i l s  down t o  t h i s .  



The Uni ted  S t a t e s  a t t o r n e y s  a r e  t h e  p r e s i d e n t ' s  c h i e f  l e g a l  r e p r e s e n t a t i v e s  i n  
t h e  94 f e d e r a l  j u d i c i a l  d i s t r i c t s .  I n  my former  d i s t r i c t  of E a s t e r n  V i r g i n i a ,  

. .  . Supreme Court  Chief  J u s t i c e  John Marshal l  was t h e  f i r s t  Uni ted S t a t e s  a t t o r n e y .  
..+. 

Being t h e  p r e s i d e n t ' s  c h i e f  l e g a l  r e p r e s e n t a t i v e  means you a r e  t h e  f a c e  of t h e  
. . . . . . . . . . . . , . .. , . - . - 

Department o f  J u s t i c e  i n  your d i s t r i c t .  Every p o l i c e  c h i e f  you s u p p o r t , '  every - .:, 

. v i c t i m  you comfor t ,  e v e r y  c i t i z e n  you i n s p i r e  o r  en,courage, and yes ,  every 
c r i m i n a l  xho i s  p r o s e c u t e d  i n  your  name communicates t o  a l l  of  t h e s e  peop le  
something s i g n i f i c a n t  abou t  t h e  p r i o r i t i e s  and  v a l u e s  o f  b o t h  t h e  p r e s i d e n t  and 
t h e  A t t o r n e y  Genera l .  

A t  h i s  i n a u g u r a t i o n ,  t h e  p r e s i d e n t  r a i s e s  h i s  r i g h t  hand and solemnly 
swears  t o  f a i t h f u l l y  execu te  t h e  o f f i c e  o f  t h e  p r e s i d e n t  of t h e  Uni ted  S t a t e s .  
He f u l f i l l s  t h i s  promise  i n  no s m a l l  measure t h r o u g h  t h e  men and women he 
a p p o i n t s  a s  Uni ted S t a t e s  a t t o r n e y s .  I f  t h e  p r e s i d e n t  and t h e  a t t o r n e y  
g e n e r a l  want t o  c r a c k  down on gun cr imes -- i f  t h e y  want t o  go a f t e r  c h i l d  
pornographers  and p e d o p h i l e s  a s  t h i s  president and a t t o r n e y  g e n e r a l  have o rdered  
f e d e r a l  p r o s e c u t o r s  t o  do, i t ' s  t h e  Uni ted  S t a t e s  a t t o r n e y s  who have t h e  I 

p r i v i l e g e  o f  malcing such p r i o r i t i e s  a  r e a l i t y .  T h a t ' s  why i t ' s  t h e  b e s t  job a  
lawyer  can e v e r  have.  I t ' s  an i n c r e d i b l e  honor .  

And t h i s  i s  why, M r .  Chairman, judges  s h o u l d  n o t  a p p o i n t  Uni ted S t a t e s  
a t t o r n e y s  +s  S.  214 p roposes .  What cou ld  b e  c l e a r e r  e x e c u t i v e  branch 
r e s p o n s i b i l i t i e s  t h a n  t h e  a t t o r n e y  g e n e r a l ' s  a u t h o r i t y  t o  t e m p o r a r i l y  appo in t ,  
and t h e  p r e s i d e n t ' s  o p p o r t u n i t y  t o  nominate f o r  S e n a t e  c o n f i r m a t i o n ,  t h o s e  who 
w i l l  e x e c u t e  t h e  p r e s i d e n t ' s  d u t i e s  of o f f i c e ?  S.  214 d o e s n ' t  even a l low t h e  
a t t o r n e y  g e n e r a l  t o  make any i n t e r i m  appoin tments ,  c o n t r a r y  t o  t h e  law p r i o r  t o  
t h e  most r e c e n t  amendment. 

The i n d i s p u t a b l e  f a c t  i s  t h a t  Uni ted  S t a t e s  a t t o r n e y s  s e r v e  a t  t h e  :7 
p l e a s u r e  o f  t h e  p r e s i d e n t .  They come and t h e y  go f o r  l o t s  o f  rbasons .  Of t h e  '\. 
United S t a t e s  a t t o r n e y s  i n  my c l a s s  a t  t h e  b e g i n n i n g  of t h i s  a d m i n i s t r a t i o n ,  
more t h a n  h a l f  a r e  now gone. Turnover i s  n o t  unusua l ,  and it r a r e l y  causes  a  
problem because  even though t h e  job of Uni ted  S t a t e s  a t t o r n e y  i s  ex t remely  
i m p o r t a n t ,  t h e  g r e a t e s t  a s s e t s  of any s u c c e s s f u l  Uni ted S t a t e s  a t t o r n e y  a r e  t h e  
c a r e e r  men and women who s e r v e  a s  a s s i s t a n t  Uni ted S t a t e s  a t t o r n e y s .  V i c t i m  
w i t n e s s  c o o r d i n a t o r s ,  p a r a l e g a l s ,  l e g a l  a s s i s t a n t s ,  and a d m i n i s t r a t i v e  personnel  
-- t h e i r  e x p e r i e n c e  and p r o f e s s i o n a l i s m  e n s u r e s  smooth c o n t i n u i t y  a s  t h e  job of 
U.S. a t t o r n e y  t r a n s i t i o n s  from one person  t o  a n o t h e r .  

Mr. Chairman, I conclude wi th  t h e s e  t h r e e  promises  t o  t h i s  committee 
and t h e  American p e o p l e  on beha l f  of t h e  a t t o z n e y  g e n e r a l  and myse l f .  F i r s t ,  we 
have -- we never  have and never  w i l l  s e e k  t o  remove a  Uni ted S t a t e s  a t t o r n e y  t o  
i n t e r f e r e  w i t h  an ongoing i n v e s t i g a t i o n  o r  p r o s e c u t i o n  o r  i n  r e t a l i a t i o n  f o r  
p r o s e c u t i o n .  Such a s  a c t  i s  c o n t r a r y , t o  t h e  most b a s i c  va lues  o f  our  system of 
j u s t i c e ,  t h e  proud l e g a c y  o f  t h e  Department o f  J u s t i c e  and o u r  i n t e g r i t y  a s  
p u b l i c  s e r v a n t s .  

Second, i n  every  s i n g l e  c a s e  where a  Uni ted S t a t e s  a t t o r n e y  p o s i t i o n  
i s  v a c a n t ,  t h e  a d m i n i s t r a t i o n  i s  committed t o  f u l f i l l i n g  -- t o  f i l l i n g  t h a t  
p o s i t i o n  wi th  a  Uni ted  S t a t e s  a t t o r n e y  who i s  confirmed by t h e  Sena te .  The 
a t t o r n e y  g e n e r a l ' s  appointment a u t h o r i t y  h a s  n o t  and w i l l  n o t  b e  used t o  
circumvent t h e  c o n f i r m a t i o n  p r o c e s s .  A l l  a c c u s a t i o n s  i n  t h i s  r e g a r d  a r e  c o n t r a r y  
t o  t h e  c l e a r  f a c t u a l  r e c o r d .  The s t a t i s t i c s  a r e  l a i d  o u t  i n  my w r i t t e n  
s t a t e m e n t .  And t h i r d ,  through temporary appo in tments  and nominations f o r  
S e n a t e  c o n f i r m a t i o n ,  t h e  a d m i n i s t r a t i o n  w i l l  c o n t i n u e  t o  f i l l  U.S. a t t o r n e y  
v a c a n c i e s  w i t h  men and women who are well qualified to assume the  important  
d u t i e s  of t h i s  o f f i c e .  M r .  Chairman, i f  I t h o u g h t  t h e  concerns  you o u t l i n e d  i n  



... 
1 ,  

your open ing  s t a t e m e n t  were t r u e ,  I would b e  d i s t u r b e d  t o o .  But t h e s e  concerns  
,. . ,  

3 .  '.: !<.:< 
. .  , a r e  n o t  b a s e d  on f a c t s .  And t h e  s e l e c t i o n  p r o c e s s  we w i l l  d i s c u s s  t o d a y  I t h i n k  

w i l l  s h e d  a  g r e a t  d e a l  o f  l i g h t  on t h a t .  .... 

- .  
F i n a l l y ,  I have a  l o t  o f  r e s p e c t  f o r  you, M r .  Chairmzn, a s  you know. 

And when I h e a r  you t a l k  about t h e  p o l i t i c i z i n g  Of t h e  Department Of J u s t i c e ,  
i t ' s  l i k e  a  k n i f e  i n  my h e a r t .  The AG and I l o v e  t h e  depar tment ,  and i t ' s  an 
honor  t o  s e r v e ,  and we l o v e  i t s  m i s s i o n .  And your p e r s p e c t i v e  i s  comple te ly  
c o n t r a r y  t o  my d a i l y  exper ience ,  and I would l o v e  t h s  o p p o r t u n i t y  -- n o t  j u s t  
today  b u t  i n  t h e  weeks and months ahead -- t o  d i s p e l  you of  t h e  o p i n i o n  t h a t  yor; 
h o l d .  

I a p p r e c i a t e  your f r i e n d s h i p  and c o u r t e s y ,  and I am happy t o  respond 
t o  t h e  commi t t ee ' s  q u e s t i o n s .  

SEN. SCHUMER: Well, t h a n k  you, Deputy A t t o r n e y  Genera l ,  and v e r y m u c h  
a p p r e c i a t e  your h e a r t f e l t  comments. 

I c a n  j u s t  t e l l  you -- and i t ' s  c e r t a i n l y  n o t  j u s t  me b u t  speak ing  f o r  
myself -- what I have seen  happen i n  t h e  J u s t i c e  Department i s  a  k n i f e  t o  my 
h e a r t  a s  somebody who's fo l lowed and o v e r s e e n  t h e  J u s t i c e  Department f o r  many, 
many y e a r s .  And p e r h a p s  t h e r e  a r s  o t h e r  e x p l a n a t i o n s ,  b u t  on i s s u e  a f t e r  i s s u e  
a f t e r  i s s u e  a f t e r  i s s u e  -- I t h i n k  S e n a t o r  S p e c t e r  a l l u d e d  t o  it t o  some e x t e n t  
-- t h e  view t h a t  e x e c u t i v e  a u t h o r i t y  1s paramount .  . To t h e  e x t e n t  t h a t  many o f  
u s  f e e l  c o n g r e s s i o n a l  p r e r o g a t i v e s  w r i t t e n  i n  law a r e  e i t h e r  i g n o r e d  o r  ways a r e  
found a round  them, I have never s e e n  a n y t h i n g  l i k e  i t .  And t h e r e  a r e  many f i n e  
p u b l i c  s e r v a n t s  i n  t h e  J u s t i c e  Department.  I had g r e a t  r e s p e c t  f o r  your  
p r e d e c e s s o r ,  M r .  Comey. I have g r e a t  r e s p e c t  f o r  you. But you have t o  judge 
t h e  performance o f  t h e  J u s t i c e  Department b y  what i t  does ,  no t  t h e  q u a l i t y  o r  
how much you l i k e  t h e  peop le  i n  i t .  And s o  my comment i s  n o t  d i r e c t e d  a t  you i n  
p a r t i c u l a ; ,  b u t  it i s  d i r e c t e d  a t  a J u s t i c e  Department t h a t  seems t o  m e  t o  be 
f a r  more politically h a r n e s s e d  t h a n  p r e v i o u s  J u s t i c e  Departments,  whether t h e y  
be  under  Democrat o r  -- Democratic o r  Repub l ican  a d m i n i s t r a t i o n s .  

There a r e  a  l o t  of q u e s t i o n s ,  b u t  I know some o f  my c o l l e a g u e s  -- I 
know my c o l l e a g u e  from Rhode I s l a n d  wants t o  a s k  q u e s t i o n s  and has  o t h e r  p l a c e s  
t o  go s o  I ' m  go ing  t o  l i m i t  t h e  f i r s t  round t o  f i v e  minu tes  f o r  each of  u s ,  and 
t h e n  w e ' l l  -- i n  t h e  second round w e ' l l  go t o  more u n l i m i t e d  t ime i f  i t ' s  j u s t  
r e a s o n a b l e ,  i f  t h a t ' s  okay wi th  you, M r .  Chairman, okay? 

F i r s t ,  I j u s t  -- you s a y  i n  your t e s t i m o n y  t h a t  a  Uni ted  S t a t e s  
a t t o r n e y  may be  removed f o r  any r e a s o n  o r  no r z a s o n ,  t h a t ' s  your q u o t e .  So 
my f i r s t  q u e s t i o n  is d o  you b e l i e v e  t h a t  U.S. a t t o r n e y s  c a n  be f i r e d  on simply 3 
whim? somehow t h e  p r e s i d e n t  ( s n e e z e )  o r  t h e  a t t o r n e y  g e n e r a l  -- b l e s s  you -- 
wakes up one morning and says ,  "I d o n ' t  l i k e  him -- l e t ' s  f i r e  him." What's t h e  
reason?  "I j u s t  d o n ' t  l i k e  him." Would t h a t  be  okay? 

i 
! MX. MCNULTY: Well, Hz. -- 

SEN. SCHUMER: Well, l e t  m s  s a y ,  i s  t h a t  l e g a l l y  a l lowed? 
. , 

PR. MCNULTY: Well, i f  w e ' r e  u s i n g  j u s t  a  v e r y  narrow q u e s t i o n  o f  can  
i n  a l e g a l  sense, I t h i n k  t h e  law is clear t h a t  "serve a t  t h e  pleasure" would 
mean t h a t  t h e r e  needs  t o  b e  no s p e c i f i c  b a s i s .  
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SEN. SCHUMER: Righ t .  But I t h i n k  you would a g r e e  t h a t  t h a t  would n o t  
. . 

b e  a  good i d e a .  

MR. MCNULTY: I would a g r e e .  -- 
SEN. SCHUMER: Okay. Now l e t  m e  a s k  you t h i s .  You do a g r e e  t h a t  a 

Uni ted S t a t e s  a t t o r n e y  c a n ' t  be  removed f o r  a  d i s c r i m i n a t o r y  r e a s o n  -- because 
t h a t  p e r s o n  i s  a woman o r  b l a c k  o r  -- do you a g r e e  w i t h  t h a t ?  

MR. MCNULTY: Sure .  I -- 

SEN. SCHUMER: So t h e r e  a r e  some l i m i t s  h e r e ?  

MR. MCNULTY: Well, o f  c o a r s e ,  and  t h e r e  woul? c e r t a i n l y  be  moral 
l i m i t s  and  -- I d o n ' t  know t h e  l a w  i n  t h e  a r e a  o f  removal and r e l a t e s  t o  those  
s p e c i a l  c a t e g o z i e s ,  b u t  I c e r t a i n l y  know t h a t  a s  a  -- an  a p p r o p r i a t e  t h i n g  t o  do 
-- would b e  comple te ly  i n a p p r o p r i a t e .  

SEN. SCHUMER: Okay. -And you do b e l i e v e ,  or' c o u r s e ,  t h a t  a  U.S. 
a t t o r n e y  c o u l d b e  removed f o r  a  c o r r u p t  r e a s o n  -- 

p9. MCNULTY: R i g h t .  

SEN. SCHUMER: -- i n  r e t u r n  f o r  a  b r i b e  o r  a  f a v o r ?  Okay. Now l e t  me 
ask  you t h i s .  Do you t h i n k  it i s  good f o r  p u b l i c  c o n f i d e n c e  and r e s p e c t  of t h e  
J u s t i c e  Department f o r  t h e  p r e s i d e n t  t o  e x e r c i s e  h i s  power t o  remove a  U.S. 
a t t o r n e y  s imply t o  g i v e  somebody e l s e  a  chance  a t  t h e  job?  L e t ' s  j u s t  assume 
f o r  t h e  s a k e  o f  argument t h a t  t h a t ' s  t h e  r e a s o n .  M r .  X ,  y o u ' r e  do ing  a  very,  
ve ry  f i n e  job  b u t  we 'd  p r e f e r  -- and  y o u ' r e  i n  t h e  midd le  o f  your term -- no one 
o b j e c t s  t o  what you 've  done -- b u t  we p r e f e r  t h a t  M r .  Y t a k e  o v e r .  Would t h a t  
be a  5ood i d e a ?  Would t h a t  p r a c t i c e  b e  wise?  

MR. MCNULTY: I t h i n k  t h a t  i f  i t  was done on a  l a r g e  scale, i t  cou ld  
r a i s e  s u b s t a n t i a l  i s s u e s  and c o n c e r n s .  But I d o n ' t  have t h e  same perhaps  a la rm 
t h a t  you might  have abou t  whether o r  n o t  t h a t  i s  a  bad p r a c t i c e .  I f  a t  t h e  end 
of t h e  f i r s t  four -year  t e r m  -- and of  c o u r s e  a l l  o f  o u r  c o n f i r m a t i o n  
c e r t i f i c a t e s  s a y  t h a t  we s e r v e  f o r  a  f o u r - y e a r  term -- a t  t h e  end  o f  t h a t  
four -year  t e rm,  i f  t h e r e  was an e f f o r t  t o  i d e n t i f y  and nominate new i n d i v i d u a l s  
t o  s t e p  i n  -- t o  t a k e  on a second te rm,  f o r  example, I ' m  n o t  s o  s u r e  t h a t  would 
be  c o n t r a r y  t o  t h e  b e s t  i n t e r e s t  o f  t h e  Department of J u s t i c e .  I t ' s  n o t  
something t h a t ' s  been done -- i t ' s  n o t  something t h a t ' s  b e i n g  contemplated t o  
do. But t h e  t u r n o v e r  has  a l r e a d y  been  e s s e n t i a l l y  l i k e  t h a t .  We've a l r e a d y  
swi tched  o u t  more t h a n  h a l f  o f  t h e  U.S. a t t o r n e y s  t h a t  s e r v e d  i n  t h e  f i r s t  term, 
s o  change i s  n o t  something t h a t  s lows  down o r  d e b i l i t a t e s  t h e  work of t h e  
Department of J u s t i c e .  

SEN, SCHUMER: R i g h t .  But  -- and a l l  o f  t h e s e ,  t h e s e  seven t h a t  we a r e  
t a l k i n g  abou t ,  t h e y  had completed t h e i r  f o u r - y e a r  t e rms ,  e v e r y  one of them, b u t  
t h e n . h a d  been i n  some l e n g t h  o f  h o l d o v e r  p e r i o d .  

MR. MCNULTY: R i g h t .  



SEN. SCHUMER: They w e r e n ' t  a l l  t o l d  immediate ly  a t  t h e  end, o r  r i g h t  
b e f o r e  - the  end ,of t h e i r  f ~ u r - ~ e a r  term, t o  l e a v e .  Is t h a t  r i g h t ?  

. . . 

MR. MCNULTY: T h a t ' s  c o r r e c t .  

SEN. SCHUMER: Okay. I s t i l l  have  a  few minutes  l e f t ,  b u t  I now have 
a  whole new round of  q u e s t i o n i n g  and I d o n ' t  want t o  b r e a k  it i n  t h e  middle,  s o  
I ' m  going t o  c a l l  on S e n a t o r  S p e c t e r  f o r  h i s  f i v e  m i n u t e s .  

SEN. SPECTER: (Audio b r e a k )  -- Chairman. 

Mr. McNulty, were you e v e r  an a s s i s t a n t  U.S. a t t o r n e y ?  

KS. MCNULTY: No. I w a s n ' t .  

SEN. SPECTER: Well, I wzs i n t e r e s t e d  i n  your  comment t h a t  t h e  b e s t  
job you had was U.S. a t t o r n e y ,  and t h a t ' s  p r o b e b l y  b e c a u s e  you were never  a n  
a s s i s t a n t  U.S. a t t o r n e y  -- ( l a ,ugh te r )  -- b e c a u s e  I was an a s s i s t a n t  d i s t r i c t  
a t t o r n e y ,  and t h a t ' s  a  much b e t t e r  job t h a n  d i s t r i c t  a t t o r n e y .  

MR. MCNULTY: I ' v 2  h e a r d  t h a t  from a  l o t  o f  a s s i s t a n t s .  T h a t ' s  t r u e .  

SEN. SPECTER: The a s s i s t a n t s  j u s t  g e t  t o  go  i n t o  c o u r t  and t r y  cases  
and cross-examine w i t n e s s e s  and t a l k  t o  j u r i e s  and have a  mnch h i g h e r  l e v e l  o f  
s p o r t  than  a d m i n i s t r a t o r s  who a r e  U.S. a t t o r n e y s  o r  d i s t r i c t  a t t o r n e y s .  

Mr.. McNulty, what about  Caro l  Lam? I t h i n k  w e  ough t  t o  g e t  s p e c i f i c  
wi th  t h e  a c c u s a t i o n s  t h a t  a r e  made. Why was s h e  t e r m i n a t e d ?  

MR. MCNULTY: Sena to r ,  I came h e r e  t o d a y  t o  b e  a s  for thcoming as I 
p o s s i b l y  can,  and I w i l l  con t inue  t o  work w i t h  t h e  committee t o  p r o v i d e  
in format ion .  But one t h i n g  t h a t  I do n o t  want t o  do is ,  i n  a  p u b l i c  s e t t i n g ,  a s  
t h e  a t t o r i l e y  g e n e r a l  d e c l i n e d  t o  do, t o  d i s c u s s  s p e c i f i c  i s s u e s  r e g a r d i n g  
peop le .  I t h i n k  t h a t  i t ' s  -- i t  i s  u n f a i r  t o  i n d i v i d u a l s  t o  have a  d i s c u s s i o n  
l i k e  t h a t  i n  t h i s  s e t t i n g ,  i n  a publ ic  way, and I just have to respectfully 
d e c l i n e  going i n t o  s p e c i f  ic '  r easons  a b o u t  any  i n d i v i d u a l .  



SEN. SPECTER: Well, Mr. McNulty, I can understand your reluctance to 
do so, but when we have confirmation hearings, which is the converse of 
inquiries into termination, we go into very difficult matters. Now, maybe 
somebody who's up for confirmation has more of an expectation of having critical 
comments made than someone who is terminated, and I'm not going to press you as 
to a public matter. But I think the committee needs to know why she was 
terminated, and if we can both find that out and have sufficient public 
assurance that the termination was justified, I'm delighted -- I'm willing to do 
it that way. 

I'm not sure that these attorneys who were terminated wouldn't prefer 
to have it in a public setting, but we have the same thing as to Mr. Cummins and 
we have the same thing as to going into the qualifications of the people you've 
appointed. But to find out whether or not what Senator Schumer has had to say 
is right or wrong, we need to be specific. 

MR. MCNULTY: Can I malts two comments on -- first on the question of 
confirmation process. If you want to talk about me, and I'm here to have an 
opportunity to respond to everythicg I've ever done, that's one thing. I just 
am reluctant to talk about somebody who's not here and has the right to respond. 
And I don't -- I just don't want to unfairly prejudice any -- 

SEN. SPECTER: But Mr. McNulty, we are talking about you when we ask 
the question about why did you fire X or why did you fire Y. We're talking about 
what you did. 

MR. MCNULTY: And I will have to be -- try to work with the committee 
to give them as much information as possible, but I also want to say something 
else. 

Essentially, we're here to stipulate to the fact that if the committee 
is seeking information, our position basically is that -- that there is going to 
be a range of reasons and we don't believe that we have an obligation to set 
forth a certain standard or reason or a cause when it comes to removal. 

SEN. SPECTER: Are you saying that aside from not wanting to have 
comments about these individuals in a public setting which, again, I say I'm not 
pressing, that the Department of Justice is taking the position that you will 
not tell the committee in our oversight capacity why you terminated these 
people? 



MR. MCNULTY: No. No, I ' m  no t  s a y i n g  t h a t .  I ' m  s a y i n g  something a  
l i t t l e  more compl ica ted  t h a n  t h a t .  What I ' m  s a y i n g  i s  t h a t  i n  s e a r c h i n g  th rough  
any document you might s e e k  from t h e  Department,  such a s  an -- every  t h r e e  
y e a r s  w e  do a n  e v a l u a t i o n  of an o f f i c e .  Those a r e  c a l l e d  "EARS" r e p o r t s .  You 
may o r  may n o t  see an EAR r e p o r t  what would b e  of concern  t o  t h e  l e a d e r s h i p  o f  a  . - 
depar tment ,  because  t h a t ' s  j u s t  one way o f  measur ing someone's  performance.  And 
much o f  t h i s  i s  s u b j e c t i v e ,  and won't  be a p p a r e n t  i n  t h e  form o f  some r e p o r t  
t h a t  was done two o r  t h r e e  y e a r s  ago by a  g r o u p  of i n d i v i d u a l s  t h a t  looked a t  an 
o f f  i c e .  

SEN. SPECTER:. Well, my t ime  is up, b u t  w e ' r e  g o i n g  t o  g o  beyond 
r e p o r t s .  We're go ing  t o  go t o  what t h e  r e a s o n s  were.  

MR. MCNULTY: Sure .  

SEN. SPECTER: -- s u b j e c t i v e  r e a s o n s  a r a  u n d e r s t a n d a b l e .  

m. MCNULTY: I unders tand  -- ( c r o s s  t a l k )  -- 

SEN. SPECTER: I l i k e , - -  I l i k e  t o  obse rve  t h a t  r a d  s i g n a l ,  b u t  you 
d o n ' t  have t o .  You're t h e  w i t n e s s .  Go ahead .  

MR. MCNULTY: No, I j u s t  -- t h e  s e n a t o r  opened, t h e  chairman opened 
w i t h  a  r e f e r e n c e  t o  documentation,  and I j u s t  wanted t o  make i t  c l e a r  t h a t  t h e r e  
r e a l l y  may o r  may n o t  be  documentation a s  you t h i n k  o f  it, because  t h e r e  a r e n ' t  
o b j e c t i v e  s t a n d a r d s  necessa ry  i n  t h e s e  m a t t e r s  when it comes t o  managing t h e  
depar tment  a n d  t h i n k i n g  through what i s  b e s t  f o r  t h e  f u t u r e  of t h e  depar tment  i n  
tarms o f  l e a d e r s h i p  of o f f i c e s .  I n  some p l a c e s  w e  may have some i n f o r m a t i o n  
t h a t  you can read;  i n  o t h e r s ,  w e ' l l  have t o  j u s t  e x p l a i n  o u r  t h i n k i n g .  

SEN. SPECTER: Well, w e  can u n d e r s t a n d  o r a l  t e s t i m o n y  and  s u b j e c t i v e  
e v a l u a t i o n s .  

MR. MCNULTY: Than?< you, S e n a t o r .  

SEN. SPECTER: Me d o n ' t  f u n c t i o n  s o l e l y  on documents.  



SEN. SCHUMER: E s p e c i a l l y  t h o s e  o f  u s  who've been a s s i s t a n t  d i s t r i c t  
a t t o r n e y s .  

SEN. SPECTER: That ' s , t h e  s t a n d a r d ,  M r  .. McNulty. So your  
q u a l i f i c a t i o n s  a r e  b e i n g  cha l l enged  h e r e .  You h a v e n ' t  been an  a s s i s t a n t  U.S. 
a t t o r n e y .  (Laughter .  ) 

SEN. SCHUMER: The s e n a t o r  from Rhode I s l a n d .  

SEN. SHELDON WHITEHOUSE ( D - R I ) :  Thank you, X r .  Chairman. 

M r .  McNulty, welcome. You're c l e a r l y  a v e r y  wonderful  and i m p r e s s i v l  
man. But i t  s t r i k e s  m e  t h a t  your s u g g e s t i o n  t h a t  t h e r e  i s  a  c l e a r  f a c t u a l  
r e c o r d  a b o u t  what happened and t h a t  t h i s  was j u s t  t u r n o v e r  a r e  b o t h  j u s t  p l a i n  
wrong. 

I s t a r t  on t h e  c l e a r  f a c t u a l  r e c o r d  p a r t  wi th  che s u g g e s t i o n  
t h a t  h a s  been made t o  The Washington Pos t ,  t h a t  t h e  a t t o r n e y  g e n e r a l  a l s o  made 
t o  u s ,  and  I ' m  q u o t i n g  from t h e  Pos t  a r t i c l e  on Sunday: "Each of t h e  r e c e n t l y  
d i s m i s s e d  p r o s e c u t o r s  had performance p rob lems ,"  which d o e s , n o t  j i b e  wi th  t h e  
s t a t e m e n t  o f  M r .  C u m i n s  from Arkansas t h a t  he was t o l d  t h e r e  was no th ing  wrong; 
w i t h  h i s  performance,  b u t  t h a t  o f f i c i a l s  i n  Washington wanted t o  g i v e  t h e  job ti!) 
a n o t h e r  GOP l o y a l i s t .  So r l g h t  from t h e  v e r y  ge t -go  w e  s t a r t  wi th  something 
t h a t  i s  c l e a r l y  n o t  a  c l e a r  f a c t u a l  r ecord  o f  what took p l a c e ;  i n  f z c t ,  t h e r e ' s  
-- on t h e  v e r y  b a s i c  q u e s t i o n  o f  what t h e  m o t i v a t i o n  was f o r  t h e s e ,  we ' re  
g e t t i n g  two very  d i s t i n c t  and i r r e c o n c i l a b l e  s t o r i e s .  

MR. MCNULTY: Sena tor  -- 

SEN. WHITEHOUSE: And I d o n ' t  t h i n k  t h a t ,  i f  i t ' s  t r u e ,  that a s  The 
Washington P o s t  r e p o r t e d ,  s i x  of t h e  p r o s e c u t o r s  r e c e i v e d  c a l l s  n o t i f y i n g  them 
of  t h e i r  f i r i n g s  on a  s i n g l e  day.  The s u g g e s t i o n  . t h a t  t h i s  i s  j u s t  o r d i n a r y  
t u r n o v e r  d o e s n ' t  seem t o  p a s s  t h e  l a s t  t e s t ,  r e a l l y .  Could you respond t o  thosa  
two o b s e r v a t i o n s ?  

HR. MCNULTY: Yes, s i r .  Thank you. 

S e n a t o r ,  f i r s t  o f  a l l ,  wi th  r e g a r d  t o  Arkansas and what happened t h e r e  
and any o t h e r  e f f o r t s  t o  seek t h e  r e s i g n a t i o n  o f  U.S. a t t o r n e y s ,  t h e s e  have been 
lumped t o g e t h e r ,  b u t  t h e y  r e a l l y  ought n o t  t o  be. And we'll t a l k  about  t he  
Arkansas s i t u a t i o n ,  a s  Sena tor  Pryor  h a s  l a i d  i t  o u t .  



SEN. SCHUMER: E s p e c i a l l y  t h o s e  o f  u s  who've been a s s i s t a n t  d i s t r i c t  
a t t o r n e y s .  

- - 
SEN. SPECTER: T h a t ' s  t h e  s t a n d a r d ,  M r .  McNulty. So your 

q u a l i f i c a t i o n s  a r e  be ing  c h a l l e n g e d  h e r e .  You h a v e n ' t  been an e s s i s t a n t  U.S. 
a t t o r n e y .  (Laughter .  ) 

SEN. SCHUMER: The s e n a t o r  from Rhode I s l a n d .  

SEN. SHELDON WHITEHOUSE (D-RI): Thank you, Mr; Chairman. 

M r .  McNulty, welcome. You're c l e a r l y  a  v e r y  wonderful and impress ive  
man. But it s t r i k e s  me t h a t  your s u g g e s t i o n  t h a t  t h e r e  i s  a  c l e a r  f a c t u a l  
r e c o r d  abou t  what happened and t h a t  t h i s  was j u s t  t u r n o v e r  a r e  b o t h  j u s t  p l a i n  
wrong. 

I s t a r t  on t h e  c l e a r  f a c t u a l  r e c o r e  p a r t  wi th  t h e  s u g g e s t i o n  
t h a t  h a s  been made t o  The Washington P o s t ,  t h a t  t h e  a t t o r n e y  g e n e r a l  a l s o  made 
t o  u s ,  and I ' m  q u o t i n g  from t h e  Pos t  a r t i c l e  on Sunday: "Each of t h e  r e c e n t l y  
d i s m i s s e d  p r o s e c u t o r s  had performance p rob lems ,"  which does n o t  j i b e  wi th  t h e  
s t a t e m e n t  o f  M r .  Cummins from Arkansas t h a t  he  was t o l d  t h e r e  was n o t h i n g  wrong 
w i t h  h i s  performance,  b u t  t h a t  o f f i c i a l s  i n  Washington wanted t o  g i v e  t h e  job t o  
a n o t h e r  GOP l o y a l i s t .  So r i g h t  from t h e  v e r y  get -go we s t a r t  w i t h  something 
t h a t  i s  c l e a r l y  n o t  a  c l e a r  f a c t u a l  r e c o r d  o f  what took  p l a c e ;  i n  f a c t ,  t h e r e ' s  
-- on t h e  v e r y  b a s i c  q u e s t i o n  o f  what t h e  m o t i v a t i o n  was f o r  t h e s e ,  we ' re  
g e t t i n g  two v e r y  d i s t i n c t  and i r r e c o n c i l a b l e  s t o r i e s .  

MR. MCNULTY: Sena tor  -- 

SEN. WHITEHOUSE: And I d o n ' t  t h i n k  t h a t ,  i f  i t ' s  t r u e ,  t h a t  a s  The 
Washington Pos t  r e p o r t e d ,  s i x  o f  t h e  p r o s e c u t o r s  r e c e i v e d  c a l l s  n o t i f y i n g  them 
o f  t h e i r  f i r i n g s  on a  s i n g l e  day.  The s u g g e s r i o n  t h a t  t h i s  i s  j u s t  o r d i n a r y  
t u r n o v e r  d o e s n ' t  seem t o  p a s s  t h e  l a s t  test ,  r e a l l y .  Cauld you respond t o  those  
two o b s e r v a t i o n s ?  

1 
I MR. MCNULTY: Yes, s i r .  Thank you. 

S e n a t o r ,  f i r s t  o f  a l l ,  wi th  r e g a r d  t o  Arkansas and what happened t h e r e  
I and any o t h e r  e f f o r t s  t o  seek  t h e  r e s i g n a t i o n  of U.S. a t t o r n e y s ,  t h e s e  have been 

lumped t o g e t h e r ,  b u t  they  r e a l l y  ought not t o  be. And w e ' l l  t a l k  about the  
Arkansas s i t u a t i o n ,  a s  Sena tor  Pryor has  l a i d  it o u t .  



. 
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- . . : I  

MR. MCNULTY: No.. No, I'm not saying that. I'm saying something a 
little more complicated than that. What I'm saying is that in searching through 
any document you might seek from the Department, such as an -- every three 
years we do an evaluation.of an office. Those are called "EARS" reports. You 
.may or may not see an EAR report what. would be of concern to the leadership of a 
department, because that's just one way of measuring someone's performance. And 
much of this'is subjective, and won't be apparent in the form of some report 
that was done two or three years ago by a group of individuzls that looked at an 
off ice. 

SEN. SPECTEB: Well, my time is up, but we're going to go beyond 
reports. We're going to go to what the reasons were. 

MR. MCNULTY: Sure. 

SEN. SPECTER: -- subjective reasons are undarstandable. 

MR. MCNULTY: I understand -- (cross talk) -- 

SEN. SPECTER: I like -- I like to observe that red signal, but you 
don't have to. You're the witness. Go ahead. 

MR. MCNULTY: No, I just -- the senator opened, the chairman opened 
with a reference to documentation, and I just wanted to make it 'clear that there 
really may or may not be documentation as you think of it, because there aren't 
objective standards necessary in these matters when it comes to managing the 
department and thinking through what is best for the future 'of the department in 
terms of leadership of offices. In some places we may have some information 
that you can read; in others, we'll have to just explain our thinking. 

SEN. SPECTEB: Well, we can understand oral testimony and subjective 
evaluations. 

MB. WCNULTY: Thank you, Senator. 

SEN. SPECTER: We don't function solely on documents. 



And t h e  f a c t  i s  t h a t  t h e r e  was a  change made t h e r e  t h a t  was not  .- - .. 
connected t o ,  a s  was s a i d ,  t h e  performance o f  t h e  incumbent, b u t  more r e l a t e d  t o  
t h e  o p p o r t u n i t y  t o  p r o v i d e  a  f r e s h  s t a r t  w i t h  a  new person  i n  t h a t  p o s i t i o n .  

With r e g a r d  t o  t h e  o t h e r  p o s i t i o n s ,  however -- 

SEN. WHITEHOUSE: But why would you need a  f r e s h  s t a r t  i f  t h e  f i r s t  
pe r son  was d o i n g  a  p e r f e c t l y  good job?  

MR. MCNULTY: Well, a g a i n ,  i n  t h e  d i s c r e t i o n  of t h e  depar tment ,  
i n d i v i d u a l s  i n  t h e  p o s i t i o n  o f  U.S. a t t o r n e y s  s e r v e  a t  t h e  p l e a s u r e  o f  t h e  
p r e s i d e n t .  And because  tu rnover  -- and t h a t ' s  t h e  o n l y  way of go ing  t o  your 
second p e s t i o n  I was r e f e r r i n g  t o  t u r n o v e r  -- because  t u r n o v e r  i s  a  common 
t h i n g  i s  U.S. a t t o r n e y s  o f f i c e s  -- 

SEN. WHITEHOUSE: I know. I t u r n e d  o v e r  myself  a s  a  U.S. a t t o r n e y .  

MR. MCNULTY: -- b r i n g i n g  i n  someone does  n o t  c r e a t e  a  d i s r u p t i o n  t h a t  
i s  going t o  be  haza rdous  t o  t h e  o f f i c e .  And it does,  a g a i n ,  p r o v i d e  some 
b e n e f i t s  

I n  t h e  c a s e  of Arkansas, which t h i s  i s  r e a l l y  what w e ' r e  t a l k i n g  about ,  
t h e  i n d i v i d u a l  who was brought  i n  had a  s i g n i f i c a n t  p r o s e c u t i o n  e x p e r i e n c e  -- he 
a c t u a l l y  had  more e x p e r i e n c e  t h a n  M r .  Cummins d i d  when he s t a r t e d  t h e  job -- and 
s o  t h e r e  was e v e r y  reason  t o  b e l i e v e  t h a t  h e  c o u l d  be  a  good i n t e r i m  u n t i l  h i s  
nominat ion o r  someone e l s e ' s  nominat ion f o r  t h a t  p o s i t i o n  went fo rward  and t h e r e  
was a  conf i rmed  p e r s o n  i n  t h e  job.  

SEN. WSITEHOUSE: M r .  McNulty, what v a l u e  does it b r i n g  t o  t h e  U.S. 
a t t o r n e y s  o f f i c e  i n  Arkansas t o  have t h e  incoming U.S. a t t o r n e y  have s e r v e d  a s  
an a i d e  t o  K a r l  Rove and t o  have s e r v e d  on t h e  Republ ican N a t i o n a l  Committee? 

MR. MCNULTY: With a l l  -- 

SEN. WHITEHOUSE: Do you f i n d  a n y t h i n g  u s e f u l  t h e r e  t o  be  a n  U.S. 
a t t o r n e y ?  

MR. MCNULTY: Well, I d o n ' t  know. A l l  I know i s  t h a t  a  l o t  o f  U.S. 
a t t o r n e y s  have p o l i t i c a l '  backgrounds.  M r .  Cummins r a n  f o r  Congress a s  a  
Republ ican c a n d i d a t e .  M r .  Cummins s e r v e d  i n  t h e  Bush- Cheney campaign. I 
d o n ' t  know i f  t h o s e  e x p e r i e n c e s  were u s e f u l  f o r  him t o  be a  s u c c e s s f u l  U.S. 
a t t o r n e y ,  because  h e  was. 

I t h i n k  a  l o t  of  U.S. a t t o r n e y s  b r i n g  p o l i t i c a l  e x p e r i e n c e  t o  t h e  job. 
It might h e l p  them i n  some i n t a n g i b l e  way. But i n  t h e  c a s e  of M r .  G r i f f i n ,  he  
a c t u a l l y  was i n  t h a t  d i s t r i c t  f o r  a  p e r i o d  o f  t i m e  s e r v i n g  a s  an a s s i s t a n t  
Uni ted  S t a t e s  a t t o r n e y ,  s t a r t e d  t h e i r  gun enforcement  program, d i d  many cases  a s  
a  J A G  p r o s e c u t o r ,  went t o  I r a q ,  s e r v e d  h i s  c o u n t r y  t h e r e  and came back.  So 
t h e r e  a r e  a  l o t  of t h i n g s  about  him t h a t  make him a  c r e d i b l e  and w e l l - q u a l i f i e d  
pe r son  t o  b e  a  U.S. a t t o r n e y .  

SEN. WHITEHOUSE: Baving run  p u b l i c  c o r r u p t i o n  c a s e s ,  and hav ing  
f i r s t h a n d  e x p e r i e n c e  o f  how d i f f i c u l t  i t  i s  t o  g e t  peop le  t o  b e  w i l l i n g  t o  
t e s t i f y  and come forward,  it i s  n o t  an e a s y  t h i n g  t o  do.  You p u t  your c a r e e r ,  



you p u t  your  r e l a t i o n s ,  e v e r y t h i n g  o n t h e  l i n e  t o  come i n  and be  a  wi tness .  ~f  
. . _ ,. .: somebody i n  Arkansas were a  w i t n e s s  t o ' ~ e p u b 1 i c a n  p o l i t i c a l  c o r r u p t i o n ,  do you 

. t h i n k  it would have any a f f e c t  on t h e i r  w i l l i n g n e s s  t o  come forward t o  have t h e  
new U.S. a t t o r n e y  be  somebody who a s s i s t e d  K a r l  Rove and worked f o r  t h e  
Republ ican N a t i o n a l  Committee? Do you t h i n k  it would g i v e  any reasonab le  . '  

- . . . . . . . . . 
h e s i t a t i o n  o r  cause  f o r  concern on t h e i r  p a r t  t h a t  maybe t h e y  shou ld  keep t h i s  
o n e t o  themse lves  u n t i l  t h e  a i r  c l e a r e d ?  

MR. MCNULTY: Well, a g a i n ,  U.S. , a t t o r n e y s  eyer a  p e r i o d  of long  h i s t o r y  
have had p o l i t i c a l  backgrounds, and y e t  t h e y ' v e  s t i l l  been s u c c e s s f u l  i n  do ing  
p u b l i c  c o r r u p t i o n  c a s e s .  I t h i n k  it s a y s  a  l o t  abou t  what U.S. a t t o r n e y s  do 
when t h e y  g e t  i n t o  o f f i c e .  

One t h i n g ,  Sena tor ,  a s  you know a s  w e l l  as I do, p u b l i c  c o r r u p t i o n  
c a s e s  a r e  hand led  by c a r e e r  a g e n t s  and c a r e e r  a s s i s t a n t  Uni ted S t a t e s  a t t o r n e y s .  
U.S. a t t o r n e y s  p l a y  a n  impor tan t  r o l e ,  b u t  t h e r e  i s  a  team t h a t ' s  invo lved  i n  
t h e s e  c a s e s .  And t h a t ' s  a  n i c e  check on one p e r s o n ' s  o p p o r t u n i t y  t o  perhaps  do , 
something t h a t  might n o t  b e  i n  t h e  b e s t  i n t e r e s t  of t h e  c a s e .  

So my exper ience  i s  t h a t  t h e  p o l i t i c a l  backgrounds of peop le  c r e a t e  
u n p r e d i c t a b l e  s i t u a t i o n s .  We've had p l e n t y  of Republ icans  p r o s e c u t e  Republicans 
i n  t h i s  a d m i n i s t r a t i o n ,  and we'va had Democrats p r o s e c u t e  Democrats. Because 
once you p u t  t h a t  h a t  on t o  be t h e  c h i e f  p r o s e c u t o r  i n  t h e  d i s t r i c t ,  it 
t r a n s f o r m s  t h e  way you look a t  t h e  world .  I t  c e r t a i n l y  -- 

SEN. WHITEHOUSE: We hope.  

MR. MCNULTY: -- yes 

SEN. SCHUMER: Sena tor  -- 

SEN. WHITEHOUSE: M r .  Chairman, i s  i t  c l e a r  t h a t  we w i l l  be  r e c e i v i n g  
t h e  EARS e v a l u a t i o n s  f o r  t h e s e  i n d i v i d u a l s ?  

SEN. SCHUMER: We w i l l  g e t  them one way o r  a n o t h e r ,  yes .  SEN 
WHITEHOUSE: Thank you. 

SEN. SCHUMER: Sena tor  Hatch.  

SEN. HATCH: Well, f i r s t  of  a l l ,  M r .  McNulty, t h a n k s  f o r  your 
t e s t i m o n y .  I a l s o  concur wi th  t h e  chairman t h a t  y o u ' r e  a  g r e a t  guy and you've 
s e r v e d  t h i s  coun t ry  very,  v e r y w e l l  i n  a  v a r i e t y  of p o s i t i o n s  -- 

MX. MCNULTY: Thank you, S e n a t o r .  

SEN. HATCH: -- and we a l l  have g r e a t  r e s p e c t  f o r  you, having se rved  up 
h e r e  i n  t h e  Congress. 

Are t h e s e  r e a l l y  c a l l e d  " f i r i n g s "  down a t  t h e  Department of J u s t i c e ?  

MR. MCNULTY: No. 

SEN. HATCH: Were t h e  p e o p l e  removed? 

NX. MCNULTY: The t e rmiao logy  t h a t ' s  been a s s i g n e d  t o  t h e s e  -- f i r i n g s ,  
purges  and s o  f o r t h  -- i t ' s ,  I t h i n k ,  u n f a i r .  



Certainly the effort was made to encourage and -- 

SEN. HATCH: Well, basically, my point is, they're not being fired. 
You're replacing them with other people who may have the opportunity as well. -. -. 

. . 
MR. MCNULTY: Correct. And Senator, one other thing I wanted to say to 

Senator Whitehouse -- , 

SEN. HATCH: And that's been done by both -- by Democrats and 
Republican 'administrations, right? 

MP.. MCNULTY: Absolutely. 

SEN. HATCH: Is this the only administration that has replaced close to 
50 percent of the U.S. attorneys in its six years in office? 

MX. MCNULTY: I haven't done an analysis of the -- 

SEN. HATCH: But others have as well, haven't they? 

MR. MCNULTY: Well, it's a routine thing to see U.S. attorneys come and 
go, as I said. And -- 

SEN. HATCH: Well, I pointed out at the beginning of this that 
President Clinton came in and requested the resignation of ell 93.U.S. 
attorneys. Ars you awzre of that? MR. MCNULTY: Yes, I am. I was, in fact -- 

SEN. HATCH: I didn't find any fault with that. That was his right. 

MR. MCNULTY: Right. 

SEN. HATCH: Because they serve at the pleasure of the president, 
right? 

MR. MCNULTY: Right. 

SEN. HATCH: Well, does the president always -- or does the department 
always have to have a reason for replacing a U.S. attorney? 

MR. MCNULTY: They don't have to have cause. I think in responding to 
Senator Schumer's question earlier -- 

SEN. HATCH: They donlt.even have to have a reason. If they want to 
replace them,.they have a right to do so. Is that right or is that wrong? 

MR. MCNULTY: They do not have to have one, no 

SEN. HATCH: Well, that's my point. In other words, to try and imply 
that there's something wrong here because certain U.S. attorneys have been 
replaced is wrong, unless you can show that there's been some real impropriety. 
If there's real impropriety, I'd be the first to want to correct it. 

Let me just ask you this: the primary reason given for last year's 
amendment of 28 USC 546 was the recurring -- happened to'be from the recurring 
problems that resulted from the 120-day limitation on attorney general 
appointments. Now, can you explain some of these programs and addressthe 



concerns of the district courts that rtcognize the conflict in appointing an 
. . 

interim U.S. attorney? 
. . .. . .. . .- .... 

. , .:. MR. MCNULTY: Senator, just prior to that change being made --as. . . l. 
..., .. . 7 .  

Senator Specter set forth in his opening statement -- we had a serious situation 
arise in South. Dakota. And that situation illustrates what can happen when you 
have two authorities seeking to appoint a U.S. attorney. In that case in South 
Dakota, the Public Defenders Officer actually challenged an indictment brought 
by the interim U.S. attorney, claiming that he didn't have the authority to 
indict someone because the judge there had appointed someone else to be the U.S. 
attorney at about the same time. 

The individual that the judge appointed was somebody outside the 
Department of Justice, hadn't gone through a background check. We couldn't even 
communicate with that individual on classified information until a background 
check would have been done. And so it was a rather serious problem that we 
faced and lasted for a month or more. There have been other problems like that I 

over the history of the department where someone comes in, perhaps, and has 
access to public corruption information who's compl~tely outside of the 
Department of Justice -- 

SEN. HATCH: Would you be willing to make a list ofthese types of 
problems? 

M 2 .  MCNULTY: Well, we've been asked to do that in the questions that 
were submitted for the record -- 

SEN. HATCH: Okay. I figured that. So if you'll get that list to us 
so that we understand that these are not simple matters. And that, you know, 2 6  
your testimony you mentioned with great emphasis that the administration has at t 

no time sought to avoid the Senate confirmation process by appointing an interim 
United States attorney, and then refuse to move forward in consultation with 
home-state senators on the selection, nomination and confirmation of a new 
United States attorney. 

Can you explain the role of the home-state senator in this process, and 
confirm that it has been done for the vacancies that have arisen since this law 
was amended? 

Mi?. MCNULTY: Thank you, Senator. 

We've had 15 nominations made since the law was amended. All 15 of 
those nominations could have been held back if we wanted to abuse this authority 
and jest go ahead and put interims in. We've had 13 vacancies. All told, thsra 
have been about 23 situations where a nomination is necessary to go forward. 
Fifteen nominations have gone forward, and the eight where they haven't, we're 
currently in the process of consulting with the home-state. senators to send 
someone here. 

And one thing, Senator, I have to say -- because Senator Whitehouse 
referred to it -- in the case of individuals who were called. and asked to 
resign, not one situation have we had an interim yet appointed who is -- falls 
into some category of a Washington person or an insider or something. The -- in 
the cases where an interim has been appointed in those most recent situations, 
they've both been career petsons from the office who are the interims, and we 
are working with the home-state senators to identify the nominee who will be 
sent to this committee for confirmation. 

. . . . 
. .. . . .  
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SEN. WTCH: Thank you, Mr. chairman. 

SEN. SCHUMER: Senator Feinstein. 

SEN. DIANNE FEINSTEIN (D-CA): Thank you very much, Mr. Chairman, and 
thank you for holding these hearings. 

Mr. McNulty, I believe it was in the 2006 reauthorization of the 
patriot Act when this amendment was slipped into the law, too. And it was 
slipped into the law in a way that I do not believe anyone on this committee 
knew that it was in the law. At least to my knowledge, no one has come forward 
and said, "Yes, we discussed this. I knew it was in the law." No Republicac, 
no Democrat. I'd like to ask this question. Did you oz any Justice staff make 
a series of phone calls in December co at least six United States attorneys 
telling them they were to resign in January? 

$EQ. MCNULTY: I think I can say yes to that because I don't want to be 
- -  talk about specific numbers. 9ut phone calls were made in December asking 
U.S. attorneys to resign. That's correct. 

SEN. FEINSTEIN: -4nd how many U.S. attorneys were asked to resign? 

PIR. MCNULTY: Because ofthe privacy of individuals, I'll say less tnan 

SEN. FEINSTEIN: Okay, less than 10 .  And who were they? 

MR. 
response to 
mention the 

. MCNULTY: Senator, I would, following the Attorney General's 
this question at his committee, in a public setting, I don't want to 
names of individuals -- not all names have necessarily been stated, 

or if they have, they've not been confirmed by the department of Justice. And 
information like that can be provided to the committee in a private setting. 
But in the public setting, I wish to not mention specific names. 

SEN. FEINSTEIN: And in a private session, you would be willing to give 
us the names of the people that were called in December? 

MR. MCNULTY: Yes 

SEN. FEINSTEIN: Thank you very much. 

Mr. Chairman, I think just by way of -- my owa view is that the Patriot 
Act should not have been amended to change, and I know Senator Specter felt -- I 
know Senator Specter feels that we should simply return the language to the way 
it was prior to the reauthorization in 2006.  And I am agreeable to this. So I 
think we have found a solution that, in essence, would give the United States 
attorney an opportunity to make a truly temporary appointment for a limited 
period of time, after which point if there -- no nominee has come up for 

/ confirmation or been confirmed, it would go to a judge. And I believe that -- 
we'll mark that up tomorrow and hopefully that would settle the matter. 

In my heart of hearts, Mr. McNulty, I do believe -- I could not prove 
in a court of law -- but I do believe, based on what I was -- heard, is there 

' was an effort made to essentially put in interim U.S. attorneys to give, as one 
person has said, bright young people of our party to put them in a position 
where they might be able to shine. That, in itself, I don't have an objection 



t o ;  I t h i n k  y o u ' r e  e n t i t l e d  t o  do t h a t .  But I t h i n k  t o  u s e  t h e  U.S. a t t o r n e y  .. 
s p o t  f o r  t h i s  is  n o t ' t h e  r i g h t  t h i n g s  t o  do,  and t h a t ' s  why I t h i n k  we need t o  
p u t  t h e  l a w  back t h e  way it i s .  

L e t  me j u s t  a s k  j u s t  one -- . ... -. 

MR. MCNULTY: Sena tor ,  may I respond r e a l  b r i e f l y ?  

SEN. FEINSTEIN: Sure,  s u r e .  

MR. MCNULTY: And I r e s p e c t  your p o s i t i o n  on t h a t .  But I d o n ' t  want it 
-- t o  j u s t  want t o  make it clear t h a t  t h a t  p remise  h a s  t o  be  looked  a t  i n  l i g h t  
of t h e  p rocess 'we  go through t o  s e l e c t  t h e  new U.S. a t t o r n e y s  because  i f  t h a t  
were t h e  c a s e ,  t h a t  we were do ing  t h i s  j u s t  t o  g i v e  a s o r t  o f  a group t h a t  had 
been p r e - i d e n t i f i e d  o r  something a c  o p p o r t u n i t y  t o  s e r v e ,  it would n o t  s q u a r e  
w i t h  t h e  p r o c e s s  t h a t  e x i s t s  i n  v i r t u a l l y  e v e r y  s t a t e  i n  one way o r  a n o t h e r  t o  
work w i t h  t h e  home- s t a t e  s e n a t o r s  t o  come up  wi th  t h e  l i s t  of names of 
i n d i v i d u a l s .  

I n  C a l i f o r n i a ,  f o r  example -- you know w e l l  because  you've l e d  t h e  
way -- i n  which t h e  sys tem we've s e t  up t o  i d e n t i f y  q u a l i f i e d  p e o p l e ,  and t h a t ' s  
been a b i p a r t i s a n  p r o c e s s .  I t ' s  worked v e r y  w e l l .  I t ' s  -- w e  r e s p e c t  t h a t  
p r o c e s s .  W e  w i l l  f o l l o w  t h a t  p r o c e s s  f o r  v a c a n c i e s  t h a t  occur  i n  C a l i f o r n i a .  
So t h e r e  won't  b e  any way -- any e f f o r t  t o  t r y  t o  f o r c e  c e r t a i n  i n d i v i d u a l s  i n t o  
t h e s e  p o s i t i o n s  s i n c e  we go through a p r e - e s t a b l i s h e d  nomination,  
i d e n t i f i c a t i o n  and t h e n  conf i rmat ion  p r o c e s s .  

S E N .  FEINSTEIN: I a p p r e c i a t e  t h a t .  

Could I a s k  a q u e s t i o n ?  There -- one l a s t  c p e s t i d n ?  There  a r e  
c u r r e n t l y  13 vacanc ies ,  and t h i s  number does  n o t  i n c l u d e  t h e  r e c e n t  a d d i t i o n a l  
seven v a c a n c i e s  l i k e  t h e  ones  i n  my s t a t e  t h a t  have developed.  Now t h e r e  a r e  
on ly  two nominees pending b e f o r e  t h e  Uni ted S t a t e s  S e n a t e  a t  t h i s  t i m e .  When do 
you i n t e n d  t o  have t h e  o t h e r  nominees s e n t  t o  us?  

MR. MCNULTY: I t h i n k  we ' re  h i g h e r  t h a n  two o u t  of t h e  c u r r e n t  
v a c a n c i e s  t h a t  you know o f .  Well -- 

SEN. FEINSTEIN: No. 

MR. MCNULTY: Okay, I w i l l  -- I ' l l  d e f e r  t o  your numbers on it. 

MR. : (Off mike.) 

What 's  t h a t ?  (Off mike.)  Two i s  . r i g h t ,  s o r r y .  We w i l l  make every  
e f f o r t  p o s s i b l e  t o  i d e n t i f y  nominees t o  submi t  f o r  your c o n s i d e r a t i o n  h e r e  i n  
t h e  committee.  Sometimes t h e  p r o c e s s  t a k e s  a l i t t l e  l o n g e r  because  t h e r e  i s  
something go ing  on i n  t h i s  home s t a t e  f o r  a s e l e c t i o n  p r o c e s s . .  W e  move q u i c k l y  
when we r e c e i v e  names t o  have i n t e r v i e w s .  So we d o n ' t  -- t h e  p r o c e s s  d o e s n ' t  
g e t  d e l a y e d  t h e r e .  ' But it i s  a compl ica ted  p r o c e s s  t o  devolop a f i n a l  l i s t  i n  
c o n s u l t a t i o n  and g e t  them up h e r e .  But w e ' r e  committed t o  do ing  t h a t  a s  q u i c k l y  
a s  p o s s i b l e  f o r  e v e r y  vacancy we have.  

SEN. SCHUPIER: Thank you. 

S e n a t o r  S p e c t e r  wanted t o  s a y  a b r i e f  word b ? f o r e  Senator Feinstein 
l e f t ,  and t h e n  w e ' l l  go t o  S e n a t o r  S e s s i o n s .  



SEN. SPECTER: W e l l ,  I j u s t  wanted t o  comment t o  Sena tor  F e i n s t e i n  t h a t  
I t h a n k  h e r  f o r  h e r  work on t h i s  i s s u e .  I had  s a i d  b e f o r e  you a r r i v e d  i n  my 
opening s t a t e m e n t  t h a t  I d i d  n o t  know of t h e  change i n  t h e  P a t r i o t  Act u n t i l  you 
c a l l e d  i t  t o  my a t t e n t i o n  on t h e  f l o o r .  And I s a i d  t o  you a t ' t h a t  t i m e ,  "This 
i s  news t o  m e ,  b u t  I ' l l  check it out ."  And t h e n  checked it o u t  w i t h  Mike 
O ' N e i l l  ( s p ) ,  who a d v i s e d  t h a t  B r e t t  Tolman ( p h ) ,  a  s e n i o r  s t a f f  member, had 
g o t t e n  t h e  r e q u e s t  from t h e  depar tment  of J u s t i c e  b e c a u s e  of a s i t u a t i o n  i n  
s o u t h  Dakota where a  judge made an appointment  which was n o t  i n  accordance w i t h  
t h e  s t a t u t e .  And t h e r e  -- g o t  an i s s u e  a r i s i ' ng  w i t h  o t h e r  c o u r t s  q u e s t i o n i n g  
t h e  s e p a r a t i o n  o f  powers. But when you and I have d i s c u s s e d  i t  f u r t h e r  and -- 
c o n t i n u o u s l y ,  i n c l u d i n g  y e s t e r d a y ,  we came t o  t h e  c o n c l u s i o n . t h a t  w e  would send 
it 'back t o  t h e  former  s t a t u t e ,  which I t h i n k  w i l l  accommodate t h e  purpose of 
t h i s .  

SEN. FEINSTEIN: Thank you very much. Thank you. SEN. SC3U.NEX: 
S e n a t o r  S e s s i o n s .  

SEN. JEFF SESSIONS (R-AL) : Thank you. 

And S e n a t o r  F e i n s t e i n ,  I am t r o u b l e d  by t h e  mushiness of o u r  s e p a r a t i o n  
of powers and t h e  c o n s t i t u t i o n a 1 . c o n c e p t s  of e x e c u t i v e  branch and conf i rmat ion  
i n  your  p r o p o s a l .  I t h i n k  it goes  t o o  f a x .  I t h i n k  t h e  a d m i n i s t r a t i o n ' s  -- t h e  
p r o p o s a l  t h a t  pass.ed l a s t  time may need some reform.  I would be  i n c l i n e d  t o  
s u g g e s t ,  M r .  Chairman, t h a t  t h e  reform needed may be t o  some s o r t  of exped i ted  
o r  e n s u r e d  c o n f i r m a t i o n  -- submiss ion and c o n f i r m a t i o n  by t h e  Sena te  r a t h e r  than  
hav ing  t h e  e x e c u t i v e  branch,  which c o n s t i t u t i o n a l l y  has  n o t  been e v e r  cons idered  
a  p a r t  of t h i s  p r o c e s s ,  t o  be  a p p o i n t i n g  U.S. a t t o r n e y s .  But whatever.  

You know, I d o n ' t  know how I g o t  t o  b e  Uni ted  S t a t e s  a t t o r n e y .  I s e e  
S e n a t o r  whi tehouse.  Maybe t h e y  thought  h e  would be a  b r i g h t  young s t a r  one day 
i f  t h e y  a 7 p o i n t e d  him Uni ted S t a t e s  a t t o r n e y .  I r e c a l l  Rudy G i u l i a n i  -- t h e r e  
was a  d i s p u t e  over  h i s  s u c c e s s o r  when he was Uni ted S t a t e s  a t t o r n e y  i n  
Manhattzn, and he s a i d  h e  thought  it would be  n i c e  i f  he  e v e r  were appo in ted  -- 
was a b l e  t o  c o n t r i b u t e  t o  t h e  d i s c u s s i o n  e v e r y  now and t h e n .  We do  have U.S 
a t t o r n e y s  t o  p r e s i d e  over  a l o t  o f i m p o r t a n t  d i s c u s s i o n s ,  and t h e y  g e n e r a l l y  p u t  
t h e i r  name on t h e  i n d i c t m e n t s  o f  impor tan t  c a s e s  -- a t  l e a s t  t h e y ' r e  r e s p o n s i b l e  
w h e t h e r , t h e y  s i g n  t h e  i n d i c t m e n t  o r  n o t  -- s o  i t ' s  a v e r y  s i g n i f i c a n t  p o s i t i o n ,  
and i t ' s  d i f f i c u l t  sometimes t o  a n t i c i p a t e  who would b e  good a t  it and who would 
n o t .  Some peop le  wi thou t  much exper ience  do  p r e t t y  w e l l .  Some wi th  exper ience  
d o n ' t  do v e r y  w e l l  a t  a l l .  

We had a  s i t u a t i o n  i n  Alabama t h a t  w a s n ' t  going very  w e l l ,  and 
Department o f  J u s t i c e  r e c e n t l y  made a  change i n  t h e  o f f i c e  and was r e p o r t e d  a s  
b e i n g  f o r  performance r e a s o n s .  You f i l l e d  t h e  i n t e r i m  appointment wi th  now 
A s s i s t a n t  Uni ted -- U.S. ~ t t o r n e y  Debra F!hodes, a  p r o f e s s i o n a l  from San Diego -- 
p r o f e s s i o n a l  p r o s e c u t o r  who'd been i n  t h e  Department o f  J u s t i c e .  She was s e n t  
i n  t o  b r i n g  t h e  o f f i c e  t o g e t h e r  -- d i d  a  good job of it. Sena tor  Shelby and I 
recommended s h e  b e  made -- b e  a  permanent Uni ted  S t a t e s  a t t o r n e y  and w e  d i d  
t h a t .  

My p e r s o n a l  view i s  t h a t  t h e  Department o f  Justice i s  far too reticent 
i n  removing Uni ted S t a t e s  a t t o r n e y s  t h a t  do n o t  pe r fo rm.  Uni ted S t a t e s  a t t o r n e y s  



a r e  p a r t  o f  t h e  e x e c u t i v e  branch.  They have v e r y  i m p o r t a n t  r e s p o n s i b i l i t i e s .  I 
r e c a l l  s e e i n g  an a r t i c l e  r a c e n t l y  about  wonderful  S e c r e t a r y  o f  Labor E l a i n e  Chao 
-- s h e ' s  t h e  l a s t  member of t h e  Cab ine t  s t a n d i n g  was p a r t  o f  t h e  a r t i c l e .  I 
mean, C a b i n e t  members t u r n  over .  They ' re  a p p o i n t e d  and conf i rmed by t h e  Sena te  
a t  t h e  p l e a s u r e  o f  t h e  p r e s i d e n t ,  and I t h i n k  t h e  Department of J u s t i c e  has  a  
r e s p o n s i b i l i t y  of your 92 Unlted S t a t e s  a t t o r n e y s  t o  see t h a t  t h e y  perform t o  
h igh  s t a n d a r d s ,  and i f  they  do n o t  s o  perform,  t o  move them. 

I d o n ' t  s e e  anything wrong w i t h  t a k i n g  -- g i v i n g  an  o p p o r t u n i t y  t o  , 
somebody who's g o t  a l o t  of d r i v e  and energy  and a b i l i t y ,  and l e t t i n g  them be a  
Uni ted  S t a t e s  a t t o r n e y  and s e e i n g  how t h e y  perform.  But t h e y  ought  t o  have 
c e r t a i n  b a s i c  s k i l l s  i n  my view t h a t  i n d i c a t e  t h e y ' r s  go ing  t o  b e  s u c c e s s f u l  a t  
it, and o t h e r w i s e  you a s  t h e  p r e s i d e n t  g e t s  judged on i n e f f e c t u a l  appointments 
and f a i l i n g  t o  b e  e f f e c t i v e  i n  law enforcement  and r e l a t e d  i s s u e s .  I j u s t  
wanted t o  s a y  t h a t .  

Seven o u t  o f  92 t o  b e  asked t o  s t e p  down i s  n o t  t h a t  b i g  a  d e a l  t o  m e .  
I knew when I t o o k  t h e  job t h a t  I was s u b j e c t  t o  b e i n q  removed a t  any t ime 
wi thou t  c a u s e ,  j u s t  l i k e  a  s e c r e t a r y  o f  S t a t e  who d o e s n ' t  have t h e  conf idence of 
t h e  p r e s i d e n t ,  o r  t h e  s e c r e t a r y  of T r a n s p o r t a t i o n .  I f  somebody had c a l l e d  and 
s a i d ,  " J e f f ,  we'd l i k e  you gone," you say,  "Yes, s i r , "  and move on I t h i n k  t h a n  
b e  whining about  i t .  You took t h e  job w i t h  f u l l  knowledge o f  what i t ' s  a l l  
a b o u t .  

With r e g a r d  t o  one of -- I know you d o n ' t  want t o  comment about  t h e s e  
i n d i v i d u a l  Uni ted  S t a t e s  a t t o r n e y s  and what compla in t s  o r  performance problems 
o r  p e r s o n a l  problems o r  morale problems w i t h i n  t h e  o f f i c e  may have e x i s t e d .  
I would j u s t  n o t e  t h a t  one has been f a i r l y  p u b l i c ,  and Caro l  Lamb has  been 
s u b j e c t  t o  q u i t e  a  number of c o m p l a i n t s .  Have you r e c e i v e d  compla in t s  from 
members o f  Congress about  t h e  performance o f  Uni ted S t a t e s  At to rney  Caro l  Lamb 
i n  San Diego on t h e  C a l i f o r n i a  b o r d e r ?  

MR. MCNULTY: Well, we've r e c e i v e d  l e t t e r s  from members o f  Congress.  I 
d o n ' t  want t o  go i n t o  t h e  subs tance  o f  them a l t h o u g h  t h e  members can speak f o r  
th-a .  But I -- a g a i n ,  I want t o  b e  v e r y  c a r e f u l  about  what I s a y  concerning any 
p a r t i c u l a r  pe rson .  

SEN. SESSIONS: Well, on J u l y  3 0 t h ,  14  House members expressed  concerns  
wi th  t h e  Department of J u s t i c e  c u r r e n t  p o l i c y  o f  n o t  p r o s e c u t i n g  a l i e n  smugglers 
-- I d o n ' t  mean p e o p l e  t h a t  come a c r o s s  t h e  b o r d e r  -- I mean t h o s e  who smuggle 
groups o f  them a c r o s s  t h e  b o r d e r  -- s p e c i f i c a l l y  ment ioning t h a t  Lamb's o f f i c e  
t o  -- had d e c l i n e d  t o  p rosecu te  one key smuggler .  A r c  you f a m i l i a r  wi th  t h a t  -- 
June 30th ,  2004? 

MR. MCNULTY: I ' m  f a m i l i a r  w i t h  t h e  l a t t e r .  

SEN. SESSIONS: On September 30 th  -- 23rd,  2004, 19 House members 
d e s c r i b e d  t h e  need f o r  t h e  p r o s e c u t i o n  of i l l e g a l  a l i e n  smugglers  -- t h e s e  a r e  
coyotes  -- i n  t h e  border U.S. Attorney of f ices ,  and they  s p e c i f i c a l l y  mentioned 
t h e  Uni ted S t a t e s  a t t o r n e y  i n  San Diego. Quote  -- t h i s  i s  what t h e y  s a i d  -- 
quota ,  " I l l u s ' t r a t i n g  t h e  problem, t h e  Uni ted  S t a t e s  A t t o r n e y ' s  o f f i c e  i n  San 



Diego s t a t e d  t h a t  it i s  forced  t o  l i m i t  p r o s e c u t i o n  t o  on ly  t h e  worst  coyote 
o f f ende r s ,  l e av ing  coun t l e s s  bad a c t o r s  t o  go f r e e , "  c l o s e d  quote .  I g n ' t  t h a t  a  
l e t t e r  you rece ived  t h a t  s p i d  t h a t ?  

MR. MCNULTY: I ' m  f a m i l i a r  wi th  t h e  l e t t e r .  

SEN. SESSIONS: On October 1 3 t h  of 2005, Congressman Dar ry l  I s s a  wrote 
t o  U.S. At torney Lamb complaining about  her ,  s ay ing  t h i s :  "Your o f f i c e  has  
e s t a b l i s h e d  an a p p a l l i n g  record of r e f u s a l  t o  p r o s e c u t e  even t h e  worst  c r imina l  
a l i e n  o f f e n d e r s , "  c lo sed  quote .  And then  on October 20 th ,  '05 ,  1 9  House members 
wrcte ,  quote  -- t o  t h e  Attorney General Gonzalez, t o  exp re s s  t h e i r  f r u s t r a t i o n ,  
saying,  quote ,  "Th2 U.S. a t t o r n e y  i n  San Diego has  s t a t e d  t h a t  t h e  o f f i c e  w i l l .  
n o t  p ro szcu t e  a  c r imina l  a l i e n  un l e s s  they  have p r e v i o u s l y  been convic ted  of two 
f e l o n i e s  i n  t h e  Distrlct  -- two f e l o n i e s  i n  t h e  D i s t r i c t , "  c l o s e d  quote ,  before  
t hey  would even prosecu te ,  and do you see  a  concern t h e r e ?  Is t h a t  something 
t h a t  t h e  a t t o r n e y  gene ra l  and t h e  p r e s i d e n t  ha s  t o  cons ide r  when thcy  decide who 
t h e i r  G.S. a t t o rneys  a ro?  

MR. MCNULTY: Well, anytime t h e  members of Congress,  s ena to r s ,  House 
members, write l e t t e r s  t o  us we t ake  them s e r i o u s l y  and would g ive  them t h e  
cons ide ra t i on  t h a t ' s  app rop r i a t e .  

SEN. SCHUM3R: Thank you, M r .  PlcNulty. W e ' l l  have a  second round i f  
you want t o  pursue wi th  Senator  Sess ions .  Okay. I ' m  go ing  t o  go i n t o  my 
second round, and I want t o  go back t o  Bud Cummins. F i r s t ,  Bud Cummings has 
s a i d  t h a t  he was t o l d  he  had done nothing wrong and he was s imply being asked t o  
r e s i g n  t o  l e t  someone e l s e  have t h e  job .  Does he have it r i g h t ?  

MR. MCNULTY: I accept  t h a t  as be ing  a c c u r a t e  as b e s t  I know t h e  f a c t s .  

SEN. SCHUMER: Okay. So i n  o t h e r  words, Bud Cuminins was f i r e d  f o r  no 
reason.  There was no cause -- 

MR. MCNULTY: No cause provided i n  h i s  c a se  a s  I ' m  aware of 

SEN. SCHmR: None a t  a l l .  And was t h e r e  anyth ing  m a t e r i a l l y  neqat ive 
i n  h i s  eva lua t i ons?  I n  h i s  EARS r e p o r t s  o r  any th ing  l i k e  t h a t ?  From t h e  
r e p o r t s  t h a t  everyone has rece ived ,  he had done an ou t s t and ing  job -- had go t t en  
good eva lua t i ons .  Do you b e l i e v e  t h a t  t o  be t r u e ?  

MR. MCNULTY: I d o n ' t  know of any th ing  t h a t ' s  nega t ive , .  and I haven ' t  
seen h i s  r e p o r t s  o r  one t h a t  -- probably on ly  one t h a t  was done dur ing  h i s  
t ennre  b u t  I haven ' t  s e e n . i t .  But I ' m  n o t  aware of any th ing  t h a t  -- 

SEN. SCHUMER: Would you be w i l l i n g  t o  submit t hose  r e p o r t s  t o  us even 
i f  we wouldn't  make them pub l i c?  

PLR. MCNULTY: Right .  Well, o t h e r  than  -- I j u s t  want t o  f a l l  s h o r t  of 
making a  f i rm promise r i g h t  now, b u t w e  know t h a t  you ' re  i n t e r e s t e d  i n  them and 
we want t o  work wi th  you t o  s ee  how we can accomoda tc  your needs.  

SEN. SCHUMER: So your i n c l i n a t i o n  i s  t o  do it bu t  you d o n ' t  want t o  
g ive  a  commitment r i g h t  here? 

MR. MCNULTY: Correc t .  . 
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SEN. SCHUMER: Okay. I w i l l  -- a s  I s a i d  i n  my opening s t a t e m e n t ,  i f  we 
c a n ' t  g e t  them I w i l l  c e r t a i n l y  d i s c u s s  w i t h  t h e  chairman my view t h a t  we.should 

. 

subpoena them i f  we c a n ' t  g e t  them. Th is  is s e r i o u s  m a t t e r .  I d o n ' t  t h i n k  they  
s h o u l d  b e  subpoenaed. I t h i n k  we shou ld  g e t  them -- c e r t a i n l y  a r e p o r t  l i k e  

.. . t h i s  which i s  a p o s i t i v e  e v a l u a t i o n .  Your r e a s o n i n g  t h e r e ,  a t  l e a s t  a s  f a r  as '  . 

Cummings i s  concerned -- obviously  you can make i m p u t a t i o n s  i f  o t h e r s  a r e  n o t  
r e l e a s e d  -- wouldn ' t  . h u r t  h i s  r e p u t a t i o n  i n  any way. 

MR. MCNULTY: I ' d  j u s t  say ,  M r .  Chairman, i f  you g e t  a  r e p o r t ,  s e e  a  
r e p o r t ,  and it d o e s n ' t  show something t h a t  you b e l i e v e  is  cause ,  t o  me t h a t ' s  
n o t  a n  a-ha moment, because  a s  I s a y  r i g h t  up f r o n t ,  t h o s e  r e p o r t s  a r e  w r i t t e n  
b y  p e e r s  -- 

SZN. SCHUMER: Understood. MR. MCNULTY: -- and  t h e y  m a y  o r  may n o t  
c o n t a i n  ( c r o s s  t a l k )  '- 

SEN. SCHUEX: But you d i d  s a y  e a r l i e r  -- and t h i s  i s  t h e  f i r s t  we've 
h e a r d  o f  t h i s  -- t h a t  he was n o t  f i r e d  f o r  a p a r t i c u l a r  r eason  -- t h a t  when he 
s a i d  he  was being f i r e d  simply t o  l e t  someone e l s e  have a  s h o t  a t  t h e  job, 
t h a t ' s  a c c u r a t e  a s  b e s t  you can t e l l .  

MR. MCNULTY: I'm no t  d i s p u t i n g  t h a t  c h a r a c t e r i z a t i o n .  

SEN. SCHUMER: Okay. T h a t ' s  i m p o r t a n t  t o  know. Now -- s o  then  we go 
on t o  t h e  replacement f o r  M r .  Cumrnins. And a g a i n ,  a s  S e n a t o r  F e i n s t z i n  and 
o t h e r s  have s a i d ,  t h e r e  a r e  a l l  k inds  o f  r e a s o n s  p e o p l e  a r e  chosen t o  be  U.S. 
a t t o r n e y s .  But I f i r s t  want t o  a s k  abou t  t h i s .  S e n a t o r  P r y o r  t a l k e d  abou t  
a l l e g a t i o n s  -- I t h i n k  t h e y  were i n  t h e  p r e s s  h e  mentioned -- about  h i s  
s u c c e s s o r ,  M r .  G r i f f i n ,  quote ,  "Being i n v o l v e d  i n  cag ing  b l a c k  v o t e s ,  " unquote.,: 

h 
F i r s t ,  i f  t h e r e  were such an involvement ,  i f  he  d i d  do  t h a t  a t  some 

p o i n t  i n  h i s  job -- i n  one of h i s  p r e v i o u s  j o b s  -- do you t h i n k  t h a t  c o u l d  b e  -- 
t h a t  shou ld  b e  a  d i s q u a l i f i e r  f o r  him b e i n g  U.S. a t t o r n e y  i n  a  s t a t e  l i k e  
Arkansas ,  where t h e r e  a r e  obv ious ly  c i v i l  r i g h t s  s u i t s ?  

.m. MCNULTY: I t h i n k  any a l l e g a t i o n  o r  i s s u e  t h a t ' s  r a i s e d  a g a i n s t  
somebody has  t o  be  c a r e f u l l y  examined, and i t  goes i n t o  t h e  t h i n k i n g  a s  t o  
whethar  o r  no t  t h a t  person i s  t h e  b e s t  c a n d i d a t e  f o r  t h e  j o b .  

SEN. SCHUMER: Was M r .  G r i f f i n  g i v e n  a  thorough,  thorough review 
b e f o r e  he  was asked t o  do t h i s  job? And a r e  you aware o f  a n y t h i n g  t h a t  s a i d  he  
was invo lved  i n ,  quote ,  "caging b l a c k  v o t e s " ?  

PL?. MCNULTY: F i r s t  of a l l ,  i n  terms of  t h e  k ind  of review, t h e r e  a r e  
d i f f e r e n t  l e v e l s  o f  review, depending upon what a  p e r s o n ' s  going t o  be  do ing .  
I f  y o u ' r e  an i n t e r i m ,  y o u ' r e  a l r e a d y ,  by d e f i n i t i o n ,  i n  t h e  Department of 
J u s t i c e  i n  one way o r  ano ther ,  e i t h e r  i n  t h e  o f f i c e  o r  i n  t h e  c r i m i n a l  d i v i s i o n  
o r  some o t h e r  p l a c e .  You a l r e a d y  have a  background check;  y o u ' r e  a l r e a d y  
serving t h e  American.people a t  t h e  Department of J u s t i c e .  And s o  you may -- a t  
t h a t  p o i n t ,  t h a t  has  been s u f f i c i e n t ,  h i s t o r i c a l l y ,  t o  s e r v e  as an interim. 



Then there's a background check for purposes of nomination. That brings in more 
information. 

. ... 
+.>. 

-.._ 
SEN. SCHUMER: Yup. ,. . 

MR. MCNULTY: We look at the background check carefully and decide, 
based upon that, whether or not it's appropriate to recommend to the president 
to nominate somebody.. 

SEN. SCHUMER: So I have two questions. Would such a background 
check have come up'with the fact that he was involved in, quote, "caging black 
votes," if that were the fact? 

MR. MCNULTY: Presumably -- I'm not an expert on how the background 
check process works entirely, but I think they go out and look at press 
clippings and other things. They might - they go interview people. Maybe 
something comes up that relates to a person's activities; I'm pretty sure things 
come up relating to a person's activities apart from what they've done in the 
of £ice . 

SEN. SCHUMER: But let me get -- if he was involved in such -- such 
an activity, would it be your view, would you recommend to the attorney 
general that Mr. Griffin not become the U.S. attorney for Arkansas, if he were 
involved? And that's a big assumption, I admit. It's just something that 
Senator Fryor mentioned -- I think that was mentioned in a newspaper article. 

MR. MCNULTY: And I don't want to sound like I'm quibbling. It's just 
that all I know here is that we have an article. Even Senator Pryor said that 
the explanation given was very different from what the article was. 

SEN. SCHLER: Mm-hn. 

MR. MCNULTY: I don't know anything about it personally -- 

SEN. SCHUNER: Right. 



a?. MCNULTY: -- and s o  I'm -- I d o n ' t  want t o  s a y  t h a t  i f  I knew 
some a r t i c l e  was t r u e  t h a t  t h a t  would. I ' d  have t o  know.more about  what t h a t  - 

SEN. SCHUMXR: I d i d n ' t  a sk  about  t h e  a r t i c l e ,  i f  he was. doing 
something t h a t  would p reven t  b l ack  people  from vo t i ng  -- 

MR. MCNULTY: Oh, of  cou r se .  Well, i f  t h a t ' s  what it cones  down t o  
a f t e r  a l l  t h e  f a c t s  a r e  i n  -- 

SEN. SCHUMER: Even i f  t h a t  was .a l e g a l  p o l i t i c a l  a c t i v i t y ?  

MR. MCNULTY: That sounds l i k e  a  ve ry  s i g n i f i c a n t  problem. 

SEN. SCBUMER': Okay. A l l  r i g h t .  Now, second, I j u s t  want t o  g e t  t o  
t h i s  one,  too,  i n  Sena tor  P r y o r ' s  t e s t imony .  Again, t h e r e  were a l l e g a t i o n s  t h a t  
t h e  f i r s t  a s s i s t a n t  was passed over  because of  m a t e r n i t y  l e ave .  I b e l i e v e  s h e  
s a i d  t h a t ?  

M R .  MCNULTY: (No aud ib l e  r e sponse . )  

SEN. SCHUMER: Okay. Do you d i s p u t e  t h a t ?  

MR. MCNULTY: No, i t ' s  j u s t  t h a t  i n  my b r i e f i n g s  on what occur red ,  
t h e r e  i s  d e f i n i t e l y  some f a c t u a l  d i f f e r e n c e  a s  t o  whether o r  n o t  t h a t  r e a l l y  was 
a  f a c t o r  o r  n o t .  It shou ldn ' t  be  a  f a c t o r  and, t h e r e f o r e ,  I ' v e  been t o l d  -- 

SEN. SCHUMER: What i f  i t  was? What i f  i t  was a  f a c t o r ?  

MR. MCNULTY: I ' m  s o r r y ?  

SEN. SCHmR: What i f  it was 2. f a c t o r ?  I mean, she  s a i d  it. S h e ' s  a 
person of a  degree of i n t e g r i t y .  She was t h e  f i r s t  a s s i s t a n t  i n  an important  
o f f i c e  -- 



MR. MCNULTY: Right,  but  -- SEN. SCHUMER: -- and s h e ' s  saying she  
was t o l d  she  was passed over because of ma te rn i ty  l e a v e .  I ' d  have t o  check with 
my l e g a l  eagles ,  bu t  t h a t  might a c t u a l l y  be p r o h i b i t e d  under f e d e r a l  law. 

MR. MCNULTY: I don ' t  know, but  -- 

SEN. SCHUNZR: I th ink  t h a t ' s  p robably  t r u e .  

K?. MCNULTY: I t  shouid not  be a  f a c t o r  i n  cons idera t ion  of whether 
or  not  she would se rve  a s  t h e  in te r im.  And s o  I d o n ' t  -- but  I don ' t  know i f  
t h a t  is accu ra t e .  

SEN. SCHUMER: Can you, again,  i f  you choose t o  -- I don ' t  see any 
reason t o  do t h i s  i n  p r i v a t e ,  because t h i s  d o e s n ' t  -- t he  reason you gave of  not 
wanting t o  mention tho  EARS repor t s  or o t h e r s  is you don ' t  want t o  do any harm 
t o  t h e  people who were removed. But would you be  w i l l i n g  t o  come back t o  us and 
g ive  us an eva lua t ion  a s  t o  whether t h a t  remark was, t h a t  t h a t  comment was t r u e  
and whether she was f i r e d  because of -- passed  ove r  because of matern i ty  leave?  
Could you come back t o  t h e  committee and r e p o r t  t o  t h a t ?  

MR. MCNULTY :, Yes, I mean -- a t  t h i s  po in t  I can say, t o  t h e  b e s t  of 
my knowledge, t h a t  i s  not the  case .  In  f a c t ,  M r .  G r i f f i n  was i d e n t i f i e d  a s  t h e  
person who would become t h e  in t e r im  and p o s s i b l y  become the  nominee before  t he  
knowledge' of her  circumstances was even known. 

SEN. SCHUMER: Okay. Again, I would ask t h a t  you come back and give 
us a r e p o r t  i n  wr i t i ng  a s  t o  why what she  is saying i s  no t  t r u e  o r  i s  a  
m i s i n t e r p r e t a t i o n ,  okay? 

MR. MCNULTY: Okay. 

SEN. SCHUMER: A l l  r i g h t ,  now l e t  m e  ask you t h i s .  You admitted, and 
I ' m  g l ad  you d id ,  t h a t  Bud Cumins was f i r e d  f o r  no reason. Mere any of t he  
o t h e r  s i x  U.S. a t t o r n e y s  who were asked t o  s t e p  down f i r e d  f o r  no reason a s  
wel l?  



MR. MCNULTY: As the attorney general said at the - his oversight 
. hearing last month, the phone calls that were made back in December were 

performance-related. 

SEN. SCHUMER: .M-hm. All the others? 

MR. MCNULTY: Yes. - 

SEN. SCHUMER: But Bud Cumins was not one of those calls, because he 
had been notified earlier. 

PLY. MCNULTY: Right. He was notified in June of - 

SEN. SCHWIER: Okay, so there was a rsaso.? to removs all the other 
six? MR. MCNULTY: Correct. 

SEN. SCHUMER: Okay. Let me ask you this. I want to go back to Bud 
Cummins here. So here we have the attorney general adamant; here's his quote, 
"We would never, ever make a change in the U.S. attorney position for political 
reasons." Then we have now -- for the first time, we learn that Bud Cumins was 
asked to leave for no reason and we're putting in someone who has all kinds of 
political connections -- not disqualifiers, obviously, certainly not legally -- 
and I'm sure it's been done by other administrations as well. But do you 
believe that firing a well-performing U.S. attorney to make way for a political 
operative is not a political reason? 

MR. MCNULTY: Yes, I believe that's it's not a political reason. 

SEN. SCHUMER: Okay, could you try to explain yourself -there? 

MR. MCNULTY: I'll do my best. I think that the fact that he had 
political activities in his background does not speak to the question of his 
qualifications for being the United States attorney in that district. I think an 
honest look at his resume shows that while it may not be the thickest when it 
comes to prosecution experience, it's not insignificant either. He had been 
assistant United States attorney in t h a t  district to set up their Project Safe 
Neighborhoods program -- 



SEN. SCHVMER: F o r  how long  had he  been t h e r e ?  

MR. MCNULTY: I  t h i n k  t h a t  was about  a  yea r  o r  so .  

SEN. SCHOMER: Yeah, I t h i n k  it was l e s s  than  t h a t ,  a  1 i t t l . e  l e s s  
than t h a t .  

MR. MCNULTY: A I I ~  he -- bu t  he d i d  a  number o f  gun c a s e s  i n  t h a r  
pe r iod  of t ime.  He's a l s o  done a  l o t  of t r i a l s  a s  a  J A G  a t t o r n e y .  He'd gone and 
se rved  h i s  country over  i n  I r aq .  He came back from I r a q  and he was looking f o r  a  ' 
new oppor tun i ty .  Again, he had q u a l i f i c a t i o n s  t h a t  exceed what M i .  Cumins  had 
when he  s t a r t e d ,  what M s .  Casey had, who was t h e  C l i n t o ~  U,S. a t t o r n e y  i n  t h a t  
d i s t r i c t  be fo re  she  became U.S. a t t o r n a y .  So ho s t e r t e d  o f f  w i th  a  s t r o n g  
enough resume, and t h e  f a c t  t h a t  he  was g iven  an oppor tun i ty  t o  s t e p  i n  -- and 
t h e r e ' s  one more p i e c e  of t h i s  t h a t ' s  a  l i t t l e  t r i c k y ,  because you don ' t  want t o  
g e t  i n t o  t h i s  bus ine s s  of what d i d  M r .  Cummins s a y  here  o r  t h e r o ,  because I 
t h i n k  w e  should t a l k  t o  him. But he may have a l r e a d y  been t h i n k i n g  about 
l e av ing  a t  some p o i n t  anyway. 

There a r e  some p re s s  r e p o r t s  where he s a y s  t h a t .  Now, I d o n ' t  know, 
and I d o n ' t  want t o  put  words i n  h i s  mouth; I d o n ' t  know what t h e  f a c t s  a r e  
t h e r e  completely .  What I ' v e  been - to ld ,  t h a t  t h e r e  was some i n d i c a t i o n  t h a t  he 
was t h i n k i n g  about  t h i s  a s  a  t ime f o r  h i s  l e a v i n g  t h e  o f f i c e  o r  i n  some window 
of time. And a l l  those  t h ings  came t o g e t h e r  t o  say i n  t h i s  c a se ,  t h i s  unique 
s i t u a t i o n ,  w e  can  make a  change and t h i s  would still be  good f o r  t h e  o f f i c e .  

SEN. SCHUMER: So you can s a y  t o  m e  t h a t  you -- you pu t  i n  your 
tes t imony you want somebody who's t h e  b e s t  person  p o s s i b l e .  

MR. MCNULTY: Well, I  d i d n ' t  -- 

SEN. SCHUMER: Do you t h i n k  M r .  G r i f f i n  i s  t he  b e s t  person pos s ib l e?  
I c a n ' t  even s e e  how M r .  G r i f f i n  would b e  b e t t e r  q u a l i f i e d  i n  any way than  -- 
than Bud Cummins, who had done a  good job, who was w e l l  r espec ted ,  who had now 
had years  of exper ience .  There ' s  somebody who se rved  a  l i m i t e d  number of  months 
on a p a r t i c u l a r  kind of case  and had a l l  k inds  of o t h e r  connec t ions .  I t  su re  
d o e s n ' t  pa s s  t h e  smel l  t e s t .  I d o n ' t  know what happened, and I c a n ' t  -- YOU 

know, w e ' l l  t r y  t o  g e t  t o  t h e  bottom of t h a t .  And I have more ques t ions ,  but  -- 

MR. MCNULTY: I  d i d n ' t  say  "bes t  person pos s ib l e . "  If I used t h a t  as 
a  s tandard ,  I would not  become U.S. a t t o r n e y .  



SEN. SCHUMER: You did. 

MR. MCNULTY: I said "well qualified." 

SEN. SCHWR: Okay. 

MI?. HCNULTY: And that was -- those words were purposely chosen to 
say that he met the standards that are sufficient to tak2 a job liks that, and I 
have no hesitancy of that. I 

SEN. SCHUMER: I just want to -- I don't want to pick here with my 
friend Paul McNulty. Quote from your testimony, "For these reasons, the 
department is committed to having the best person possible discharging the 
responsibilities of that office at all times in every district." 

I find it hard to believe that Tim Griffin was the best person 
possible. I find it hard to believe that anyone who did an independent 
evaluation in the Justice Department thought that Tim Griffin was a superior . 
choice to Bud Cummins. /i 

\j 

MR. MCNULTY: Well, I guess I was referring to my opening statement -- 
(cross talk) -- 

SEN. SCHUMER: Yeah, okay. 

Let me ask you this: Can you give us some information how, it came to 
be that'Tim Griffin got his interim appointment? Who recommended him? Was it 
someone within the U.S. Attorneys Office in Arkansas? Was it someone from 
within the Justice Department? 

MR. MCNULTY: Yeah. I don't know the answers to those questions. 

SEN. SCHUMER: Could you get us answers to that in writing? And I'd 
also like to ask the question, did anyone from outside the Justice Department -- 
including Karl Rove -- recommend Mr. Griffin for the job? Again, I'm not saying 
there's anything illegal about that, but I think we ought to know. 

MR. MCNULTY: Okay. 

. SEN. SCHUMER: Okay. But you don't have any knowledge of this right 
now? 

MR. MCNULTY: I don't. 

SEN. SCHUMER: Okay. 



. . . . . . .  
Again, when Bud Cummins was told in the summer of 2006 that he was to 

leave, was the.-- did those who told him have the idea of a replacement in mind? 
.. . ~ .  

MR. MCNULTY: I don't know for a fact, but I'm assuming that -- and. ..-~... 
being straightforward about this -- that the notion here was to install Mr. 
Griffin as an interim, give him an opportunity to. go into that district, and 
then to work with the home-state senators on identifying the nominee who would 
be sent to the committee for the confirmation process. So if you want to assume 
that when Mr. Cummins was contacted there was'already a notion that Mr. Griffin . .. 

would be given an opportunity -- 

SEN. SCHUMER: You are assuming that. 

MR. MCNULTY: -- is, I think, a fair assumption. 

SEN. SCXUMER: All right. 

Let me ask you this. Let's -- because wa'll get some of these answers 
in wxiting about outside involvement and what specifically happened in theBud 
Cumins case. It sure doesn't smell too good, and you know that and I know 
that, but maybe there's a more plausible explanation than the one that seems to 
be obvious to everybody. 

But let's go onto these questions. Did the prasident specifically 
approve of these firings? 

MR. MCNULTY: I'm not aware of the president being consulted. I don't 
know the answer to that question. 

SEN. SCHLJLMER: Okay. Can we find out an answer to that? 

MR. MCNULTY: We'll take it back. 

SEN. SCBUMER: Yeah. Was the Whit= House involved in anyway? 

MR. MCNULTY: These are presidential appointments -- 

SEN. SCHUMER : Exact1 y . 
MR. MCNULTY: -- so the White House personnel, I'm sure, was consulted 

prior to making the phone calls. 

SEN. SCHUMER: Mm-hmm. Okay, but we don't know if the resident himself 
was involved, but the White House probably was. 

I When did the president become aware that certain U.S. attorneys might 
be asked to resign? 

MR. MCNULTY: I don't know. 

SEN. SCHUMER: Okay. Again, I would ask that you get back to us on 
that. 

And fourth question, which I'm sure you cannot answer right now, was 
there any dissent over these firings? DO you know if there was any in the 
Justice Department -- did some people say, well, we shouldn't really do this? 



MR. MCNULTY: I ' m  no t  aware of t h a t .  To t h e  cont rary ,  a c t u a l l y ,  you 
know Dave Marg6lis. He's -- SEN. SCHUMER: I do. 

MR. MCNULTY: -- been involved i n  a l l  of t h e  in terv iews f o r  every 
i n t e r i m  who's been put  i n  i n  t h i s  admin i s t r a t ion .  He's been involved i n  every 
in t e rv iew f o r  every U.S. a t to rney  t h a t ' s  been nominated i n  t h i s  admin i s t r a t ion .  
We have a  s e t  group of people and a  s e t  procedure t h a t  involves ca ree r  people. 
Dave a c t u a l l y  takes  t h e  l e a d  r o l e  f o r  u s  I n  t h a t .  And Dave was w e l l  aware of 
t h i s  s i t u a t i o n .  

And -- so a p a r t  from objec t ions ,  I know of f o l k s  who be l i eved  t h a t  we 
had t h e  a u t h o r i t y  and t h e  r e s p o n s i b i l i t y  t o  oversee t h e  U.S. Attorneys Off ice  ' 
t h e  way we thought was appropr ia te .  

SEN. SCHUER: Right. 

Okay, l e t  me g e t  t o  t h e  EARs eva lua t ions .  Now, you agree  t h a t  t h e  EL% I 

eva lua t ions  address a  broad range of performance c r i t e r i a  t h a t ' s  p r e t t y  good. 
You s a i d  i t ' s  not  thg  s o l e  reason -- i t ' s  not  t h e  only  c r i t e r i a ,  but  i t ' s  a  
p r e t t y  good b a s i s  t o  s t a r t  with. I s  t h a t  f a i r  t o  say? 

MR. MCNULTY: I t  can be i n  some i n s t a n c e s .  I t  j u s t  depends on what was 
going a t  t h a t  o f f i c e  a t  t h a t  t ime t h a t  t hose  eva lua to r s  migh2 have been ab le  t o  
s p o t .  

SEN. SCHUMER: Okay. 

Have you seen each -- f o r  each of t h e  seven f i r e d  U.S. a t to rneys ,  have 
you seen t h e  ELQs eva lua t ions?  

MR. MCNULTY: I  have no t  seen a l l  t h e  eva lua t ions  involved i n  these  
cases ,  no. 

SEN. SCHUMER: Okay. Well, you had s a i d  you'd be w i l l i n g  t o  t a l k  over 
with us what was i n  those eva lua t ions  i n  p r i v a t e  so you would p r o t e c t  t h e  
r epu ta t ions  of t h e  U.S. a t t o n e y s .  Can we do t h a t  t h i s  week? 

MR. MCNULTY: Sure. We can t r y  and make -- 

SEN. SCHUMER: Greet.  Thank you. I very much +pprec ia te  t h a t .  

And do you have any objec t ion ,  i n  p r i v a t e ,  of providing these  
eva lua t ions  t o  t h e  committee -- t h e  EARs eva lua t ions?  

MR. MCNULTY: The only reason why I ' m  h e s i t a t i n g  on t h a t  i s  because 
eva lua t ions  l i k e  t h a t  a r e  what we would normally c a l l  d e l i b e r a t i v e  ma te r i a l .  
And Senator  Specter  and I ' v e  d iscussed  t h i s  -- you know, about t h e  committee's 
ove r s igh t  r e s p o n s i b i l i t i e s .  And I  r e spec t  t h e  committee's a b i l i t y  t o  g e t  
information,  b u t  o f t en  t h e  committee shows comity t o  t h e  department by 
apprec ia t ing  t h e  s e n s i t i v i t y  of c e r t a i n  t h i n g s .  And we've apprec ia ted  your 
r e s p e c t  f o r  t h a t .  And these  eva lua t ions  a r e  done by ca ree r  U.S. a t to rney  o f f i c e  
s t a f f  who go i n t o  an o f f i c e  and look a t  i t .  I t ' s  d e l i b e r a t i v e .  I t  provides 
information t h a t  could be p r e j u d i c i a l  t o  some people.  And s o  t h a t ' s  t h e  only 
reason why I 'm not  s i t t i n g  he re  saying,  "Sure." I want t o  go back and want t o  
t h i n k  about what .our p o l i c i e s  -- 



. . .  . . . 
. . 

SEN. ' SCHU&R: I unders tand.  Bu.t d o n ' t  you ag ree  it probably,  g iven  . .. , 

, '  t h e  s e n s i t i v i t i e s  t h a t  you have, and g iven  t h e  q u e s t i o n s  we have, it  seems t o  me . . . . . '  .. 

l o g i c a l  we could  work o u t '  something t h a t  would p r o t e c t  t h e  r epu t a t i ons  of t h o s e  
. .. . . .. . . , . you wish t o  . .p ro tec t ,  and s t i l l  answer' 'our q u e s t i o n s .  .. . . .. ... .. .: ..- ... ... . .. ... ... ..., 

:... . : . . :....>.. .. . . . . .  
MR. MCNULTY: My g o a l  i s  t o  g ive  you - a s  much in format ion  a s  we poss ib ly '  . .. 

can t o  s a t i s f y  youi: concerns  t h a t  no th ing  was done 'wrong here .  , '  

. . .. 

SEN. SCHUMER: Good. Okay. And we w i l l  have o'ur -- we w i l l  endeavor t o  . . ... 
have t h e  meeting t h i s  week.'  A t d . t h e  l e g i s l a t i o n  i s  moving, maybe w e  c a n c l e a r  

. . t h e  a i r  on a l l  o f  t h i s .  o r  f i g u r e  o u t  what happened anyway, soon. 

Le t  me. jus t  a s k  you t h i s ,  i n  terms of  more shoes  t h a t  might drop: 1s.- . . 
,, , 

t h e  job  of  Dan ~ z w i l e w s k i  -- now t h i s  is .  t h e  s p e c i a l  agen t  i n  San Diego. ' Re '~ . , 

. . defended c a r o l  Lam. Ke c a l l e d  t h e  f i r i n g  p o l i t i c a l .  He's t h e  head FBI man. over  
t h e r e .  I s  h i s  job '  i n  any danger? 

MR. MCNULTY: No. 

Next, a r e  t h e r e  any -- 

.. 
-, 

MR. MCNULTY: C e r t a i n l y  -- l e t  me j u s t  pu t  t h i s  -- not  fo r '  r e a sons ,  
. , r e l a t e d  t h a t  -- . , 

SEN. SCHUMER: A s  of  today? 

MR. MCNULTY: I f  t h e  FBI has some o t h e r  ma t t e r  and I d o n ' t  know -- 
SEN. SCHUMER: I unders tand.  

MR. MCNULTY: Okay 

SEN. SCHUMER: We' dont t want him t o  have a  c a r t e  b lanch .  W e  j u s t  don ' t  
him t o , b e  f i r e d  f o r  speaking h i s  mind h e r e ,  'okay? 

Are t h e r e  anymore f i r i n g s  t h a t  might b e  expected? Any o t h e r  U.S. 
a t t o r n e y s  who a r e  going t o  b e  asked  t o  r e s i g n  i n  t h e  very  near  f u t u r e  be fo re  t h e  
law t h a t  Sena tor  ' ~ e i n s t e i n  and Sena tor  S p e c t e r  a r e  r e i n s t a t i n g ,  I guess ,  i s  t h e  
r i g h t ,  t a k e s  e f f e c t ?  MR. MCNULTY: I am n o t  aware of any o t h e r  p l ans  a t  t h i s  
po in t  t o  do t h a t .  

SEN. SCHUMER: Would you be  w i l l i n g  t o  l e t  t h e  committee know i f  t h e r e  
were any p l a n s  -- o r  a t  l e a s t  t h e  home-state s e n a t o r s  -- t o  know i f  t h e r e  a r e  
any f u r t h e r  p l ans  i n  t h i s  regard ,  b e f o r e  t h o s e  k inds  of  f i r i n g s  could occur? 

MR. MCNULTY: That seems r a t h e r  b road .  

SEN. SCHUMER: Okay. Why d o n ' t  you g e t  back t o  u s .  

MR. MCNULTY: I j u s t  have t o  t h i n k  about  what you ' r e  ask ing  t h e r e ,  
okay? We want t o  c o n s u l t  wi th  t h e h o n e - s t a t e  s e n a t o r s  on f i l l i n g  t h o s e  s e a t s .  
I'm n o t  sure if i t ' s  good p o l i c y  f o r  t h e  e x e c u t i v e  branch t o  consu l t  wi th  t h e  
home-state s e n a t o r  b e f o r e  removing somebody from a p o s i t i o n .  



. . SEN. SCHUMER: It  r e a l l y  h a s  n o t  -- I d o n ' t  know i f  i t ' s  happened i n  
t h e  p a s t .  -At l e a s t  i t  hasn ' t  -- I mean, I ' v e  had  good c o n s u l t a t i o n s  w i t h  t h e  
J u s t i c e  Department on t h e  f o u r  U.S. a t t o r n e y s  i n  New York.  By t h e  way, none o f  
them are g o i n g  t o  b e  .asked t o  r e s i g n  i n  t h e  n e x t  month o r  . . so;  are t h e y ?  .. '... . . .- ~ . .  .. 

MR. MCNULTY: We have no -- no one i s  c u r r e n t l y  be ing  con templa ted  
. . 

r i g h t  now. 

SEN. SCHUMER: Okay. But i t ' s  something maybe you shou ld  consider ' ,  
g iven  e v e r y t h i n g  t h a ' t 1 , s  happening h e r e ;  ..And you know, i f  t h e r e ' s  a  l e g i t i m a t e '  
r eason  t h a t  Somebody s h o u l d  be, removed,. i t  migh t  clear the 'a i r .  i f  t h e  home-state 

' ? e n $ t o r s ,  o r  someone o u t s i d e  o f  t h e  e x e c u t i v e  b ranch ,  were c o n s u l t e d . '  And t h C  . . 
most l o g i c a l  p e o p l e  are, g iven  t h e  t r a d i t i o n ,  a r e  t h e  home-state s e n a t o r s .  So 
' I ' d  a s k  you t o  c o n s i d e r  t h a t ,  b u t  you d o n ' t  h a v e  t o  g i v e  m e  an  answer h e r e .  

MR. MCNULTY: (Cross  t a l k . ) .  
. . I  

SEN. SCHUMER: L e t m e  a s k  you a b o u t  one f u r t h e r  pe r son .  

T h e r e ' s  a U.S. a t t o r n e y  i n  Texas -- S e n a t o r  Cornyn h a s  l e f t ,  he might 
have more t o  s a y  a b o u t  t h i s  -- b u t  Johnny S u t t o n  has  come under  c o n s i d e r a b l e  
f i r e  f o r  p r o s e c u t i n g  two b o r d e r  a g e n t s  who s h o t  an  a l i e n  smuggler .  There have 
been p u b l i c  c a l l s  f o r  h i s  o u s t e r  by more t h a n  one Congressman. Is h i s  
performance i n  any danger?  

MR. MCNULTY: No 

SEN. SCHUMER: Okay. I mean, i s  h i s  p o s i t i o n  i n  any danger?  Okay. 

I ' d  now l i k e  t o  go on t o  C a r o l  Lam. We t a l k e d  a  l i t t l e  b i t  abou t  t h i s .  
S e n a t o r  S e s s i o n s  mentioned a l l  t h e  Congresspeop le  who had w r i t t e n  l e t t e r s .  
I ' d  j u s t  a s k  S e n a t o r  S e s s i o n s  when -- was t h a t  -- were -- was t h a t  -- were t h o s e  
b i p a r t i s a n  l e t t e r s ?  Do you know? I d o n ' t  know who t h e  1 3  o r  1 8  -- 

SEN. SESSIONS: (Off mike. )  

SEN. SCHUMER: Okay. W e l l ,  i f  you c o u l d  submit  t h o s e  l e t t e r s  t o  t h e  
r e c o r d ,  we c o u l d  answer t h a t  q u e s t i o n .  

SEN. SESSION: I would b e  g l a d  t o .  

SEN. SCHUMER: Grea t .  Without  o b j e c t i o n .  

Now g i v e n  t h e ' v e l o c i t y  -- t h e  h e a t  o f  t h e  i n v e s t i g a t i o n s  t h a t  have gone 
on i n  s o u t h e r n  C a l i f o r n i a ,  d i d  t h e  J u s t i c e  Department c o n s i d e r  t h e  c h i l l r n g  
e f f e c t  on t h o s e  -- t h e  p o t e n t i a l  c h i l l i n g  e f f e c t  on t h o s e  p r o s e c u t i o n s  when 
C a r o l  Lamb was f i r e d ?  I mean, w a s n ' t  i t  -- s h o u l d  it have been a f a c t o r  a s  -- 
i n  -- 

MR. MCNULTY: C e r t a i n l y .  

SEN. SCHUMER: To be weighted? Do you know i f  t h a t  d i d ?  

MR. MCNULTY: Yes. ~t -- we are  -- I have t o  c a r e f u l  h e r e  because,  
a g a i n ,  I ' m  t r y i n g  t o  a v o i d  s p e a k i n g  on s p e c i f i c s .  But we would b e  c a t e g o r i c a l l 3  
opposed t o  removing anybody i f  we  t h o u g h t  it was go ing  t o  have e i t h e r  a neqa t iv f  
e f f o r t  7 "  Fact nr a r p a s n n a h l p  annearanre ~ n w  wp pan he ncr , ,sed of anvthincr. 



. . . . . . 

. I . .  # . .., . .. . ~ 

We c a n ' t  always account  f o r  t h a t .  But a s  f a r  a s  , t h e  -- a r ea sonab l e  percep t ion  . . 

and t h e  f a c t u a l ,  t h a t  would be  a very  s i g n i f i c a n t  c o n s i d e r a t i o n .   m mean, we 
wouldn' t '  do i t  i f  we thought  i t  would,, i n  f a c t ,  ' i n t e r f e r e  wi th  a c a se .  

. . 
SEN. SCHUMER: So you thought  it would -- s o  t h e r e  were d i s cus s ions  

about  t h i s  s p e c i f i c  c a se ,  and people  d i smissed  any -- 

MR. MCNULTY: Any t i m e  we a s k  f o r  someone t o  r e s i g n  -- 
SEN. SCHUMER: C h i l l i n g  e f f e c t ,  o r  even as Sena to r  Whitehouse 

mentioned, t h e  b reak  i n  t h e  c o n t i n u i t y  of impor tan t  ongoing prosecu t ions .  Was 
t h a t  cons idered  i n  t h i s  s p e c i f i c  i n s t a n c e ?  

MR. MCNULTY: Any t ime we do t h i s ,  we would c o n s i d e r  t h a t .  And may I 
s a y  one more t h i n g  about  i t ?  What happened i n  t h e  p r o s e c u t i o n  of Congressman 
Cunningham was a very  good t h i n g  f o r  t h e  Amerlcan peop l e ,  and f o r  t h e  department 
of  J u s t i c e  t o  accomplish.  We a r e  proud of  t h a t  accomplishment, and any I 
i n v e s t i g a t i o n  t h a t  f o l l ows  from t h a t  has  to  run i t s  f u l l  course .  Publ ic  
c o r r u p t i o n  is a t o p  p r i o r i t y  f o r  t h i s  depar tment ,  and w e  would on ly  want t o  
encourage a l l  p u b l i c  co r rup t i on  i n v e s t i g a t i o n s ,  and  I n  no way want t o  d i scourage  
them. And ou r  record ,  I t h i n k ,  speaks  f o r  i t s e l f  on t h a t .  

SEN. SCHUMER: Were you invo lved  i n  t h e  d i s m i s s a l  -- i n  t h e  d e c i s i o n  t o  
d i smi s s  Carol  Lamb? 

MR. MCNULTY: I was involved i n  a l l . o f  t h i s ,  no t  j u s t  any one person. 
But I was consu l t ed  i n  t h e  whole decis i0 .n  p r o c e s s .  

SEN. SCHUMER: Okay. And d i d . y o u  s a t i s f y  you r se l f  t h a t  -- I mean, it 
would be ha rd  t o  s a t i s f y  you r se l f  wi thout  an appearance  problem -- 

MR. MCNULTY: Righ t .  

SEN. SCHUMER: -- because t h e r e  obv ious ly  was going t o  be an appearance 
problem. On t h e  o t h e r  hand, c e r t a i n  f a c t o r s ,  a t  least i n  t h e  J u s t i c e  
Department, must have outweighed t h a t .  I t  would be  ha rd  t o  b e l i e v e  t h a t  Carol  
Lamb was d i smissed  wi thout  cause i n  your mind. You must have had some cause.  

MR. MCNULTY: A l l  o f  t h e  changes t h a t  we ma,de were performance- 
r e l a t e d .  

SEN. SCHUMER: Mm-hmm. Okay. And w e ' l l  d i s c u s s  t h a t  p r i v a t e l y  towards 
t h e  end of  t h e  week. So I ' m  n o t  go ing  t o  t r y  t o  p u t  you on t h e  s p o t  here: 

But I do want t o  a s k  you t h i s .  Did anyone o u t s i d e  t h e  J u s t i c e  . 
Department, a s i d e  from t h e  l e t t e r s  we have s e e n  t h a t  Sena tor  Sess lons  mentioned, 
urge t h a t  Carol  Lamb be  d i smissed?  

MR. MCNULTY: I d o n ' t  -- I donf . t  know. 

SEN. SCHUMER: Could you get an answer t o  t h a t ?  

MR. MCNULTY: You mean anyone s a i d  -- because  t h o s e  le t ters  -- 

SEN. SCHMR: Those are public l e t t e r s .  



*. 

MR. MCNULTY: -- may n o t  be  t h e  o n l y  l e t t e r s  we've rece ived .  We may 
have r ece ived  -- 

. . , - .  .. . 
. . 

i?! _ 
. . SEN. SCHUMER: I know, - b u t  phone c a l l s , ' a n y  o t h e r  -- I ' d  l i k e - y o u  . t o :  . ._,,: -_-  -.,. 

., . -* 
f i g u r e  ou t  f o r  u s  and g e t  u s  answers on whether t h e r e  were o t h e r  people,  o t h e r :  , ." ... :*. .: 

. ..:,. 
than  t h e  people  who' s igned  -- I d o n ' t  know who t h e y  were -- who .signed t hk  , . . 

. . 

l e t t e r s  t h a t  Sena to r  Sess ions  mentioned o u t s i d e  t h e  J u s t i c e  Department who s a i d  
- -- obviously ,  g iven  t h e  s e n s i t i v i t y o f  t h i s  t h i s  i s  an impor tan t  ques t ion  -- 
who s a i d  t h a t  Ca ro l  Lamb should  b e  d i smissed .  Can you g e t  back t o  us  on t h a t ?  

. . 

MR. MCNULTY: Yes . 
SEN. SCHUMER: Thank you. 

- - 
MR. MCNULTY: I ' m  on ly  n o t  g i v i n g  you a  d e f i n i t i v e  answer now because 

I ' m  t r y i n g  t o  a v o i d  t a l k i n g  about  any one d i s t r i c t  -- 
I 

SEN. SCHUMER: Okay. 

MR. MCNULTY: -- b u t  I -- b u t  t h e  sugges t i on  of your ques t i on  would be 
whether t h e r e  might have been some -- l e t ' s  j u s t  s ay  on a  g e n e r a l  mat te r ,  no t  
r e f e r r i n g  t o  any one d i s t r i c t ,  any undue i n f l u e n c e  on us  from some unnamed -- 

SEN. SCHUMER: Oh, no. I d i d n ' t  a sk  t h a t .  

MR. MCNULTY: (Cross t a l k . )  

SEN. SCHUMER: I d i d n l ' t  a sk  whether it was undue. 

Q 
MR. MCNULTY: Gene r i ca l l y ,  I can s ay  t h a t  w i th  any change w e  made, t h e y  

weren ' t  s u b j e c t  t o  some i n f l u e n c e  from t h e  o u t s i d e .  

SEN. SCHUYIER: A l l  r i g h t .  I would j u s t  a s k  t h a t  when you meet wi th  us,  
we g e t  an answer t o  t h a t  q u e s t i o n .  Who from t h e  o u t s i d e  urged, whether 
appropriately o r  i n a p p r o p r i a t e l y  -- it might be  a p p r o p r i a t e .  I t ' s  c e r t a i n l y  
your job,  i f  you t h i n k  a  U.S. a t t o r n e y  i s n ' t  do ing  a  good job,  t o  l e t  t h a t  be 
known, t h a t  s h e  be d i smissed .  . 

Okay, l e t  me j u s t  a s k  you t h i s .  We're go ing  t o  h e a r  from a f i n e  U.S. 
a t t o r n e y  from t h e  sou thern  d i s t r i c t  former ,  and she  s a y s  i n  h e r  testimony -- she  
quotes  Robert  Jackson a s  A t to rney  Genera l ,  and he gave a  no ted  speech t o  U.S. 
a t t o r n e y s .  He s a i d  t h i s ,  "Your r e s p o n s i b l e  i n  your  s e v e r a l  d i s t r i c t s  f o r  law 
enforcement and f o r  i t s  methods cannot  wholly be su r r ende red  t o  Washington and 
ought no t  t o  b e  assumed by a  c e n t r a l i z e d  Department of  J u s t i c e . "  Do you agree  
wi th  t h a t ?  

MR. MCNULTY: I ' m  n o t  s u r e  i f  I can s a y  t h a t  I a p p r e c i a t e  -- I agree  
with  eve ry th ing  be ing  s a i d  i n  t h a t .  You know, what ' s  t r i c k y  about  t h i s  i s  t h a t  
-- Senator ,  you o r  any o t h e r  s e n a t o r  i n  t h i s  committee might c a l l  us on ano the r  
day and s a y  t o  u s ,  " I  want t o  s e e  more h e a l t h  c a r e  f r a u d  c a s e s  done. You people  
have tu rned  your  back on t h a t  problem." And we would g e t  back t o  you and say,  
"Absolutely,  Sena to r .  W e ' l l  t a k e  t h a t  s e r i o u s l y . "  But how could  w e  do t h a t  if 
we d i d n ' t  have some conf idence  t h a t  i f  we t u r n e d  around and s a i d  t o  ou r  U.S. 
attorneys, "We need you t o  p r i o r i t i z e  h e a l t h  c a r e  f r a u d .  I t ' s  a growing problem 
i n  ou r  coun t ry  and you need t o  work on it?'' Now t h a t ' s  a  c e n t r a l i z e d  Washington 
r e s p o n s i b i l i t y  golng ou t  t o  t h e  f i e l d .  So I b e l i e v e  i n  a  Department of Justice 
t h a t  does  a c t  wi th  some c o n t r o l  over  i t s  p r i o r i t i e s  and i t s  -- use of i t s  



. . ...* 
, ... 

resources .  I d o n ' t  be l i eve ,  however, t h a t ,  t h a t  s'hould go  t o  t h e  ques t i on  o f .  t h e  . . . I  

.. , . .. i n t e g r i t y  o r  t h e  judgment -- .. . 
. . .. . 

. . .  . .-. .- -:.I 
SEN. SCHUFR: And he uses  t h e  words -- i n  a l l  f a i r n e s s ,  he  uses  t h e  ,,: - : . .. 

world "wholly. " He doesn ' t say  Washington shou ld  have no i n f l u e n c e .  He says  ,. ' " ..--": . .. 
"cannot be wholly surrendered t o  Washington. .. - 

MR. MCNULTY: Well then, I would ag ree  wi th  t h a t .  
.- 

SEN. S C K U ~ ' R : ,  Yeah. Okay. 

F i n a l  ques t ion ;  and ' 1 app rec i a t e  t h e  indulgence o f ,  my co l leagues  her&,  . . 

.. <,.: and I ' l l  ex tend  t o  them t h e  same cou r t e sy .  On t h e  ~ e i n s ' t e i n -  s p e c t e r - b i l l ' , d o a s .  . . - :  .. 
.. . , 

t h e  a d m i n i s t r a t i o n  -- unless  you want t o  answer ' t h a t  -- (of f  mike.) No? Okay. .... 

I was -- 
I 

SEN. SPECTER: No, wai t  a  minute.  Were you say ing  I on ly  have 23 
minutes and 28  seconds l e f t ?  (Laughter.)  

SEN. SCHUMER: Yeah, double t h a t ,  i f  you wish. 

L e t ' s  see -- then I ' l l  ask it. What o b j e c t i o n  do you have t o  
F e i n s t e i n ' s  b i l l ,  t h e  one t h a t  Sena tor  F e i n s t e i n  -- Sena to r  Spec t e r  p u t  i n  which 
r e s t o r e s  a  system which seemed t o  be p e r f e c t l y  adequate  f o r  20 years ,  inc lud ing  
i n  t h e  Reagan admin i s t r a t i on ,  t h e  ,Bush admin i s , t r a t i on ,  and t h e  f i r s t  s i x  ,years  
of t h i s  admin i s t r a t i on?    re you aware of any l e g a l  - cha l l enges  p r i o r  t o  2 0 0 6  t o  
t h e  method of appoin t ing  U.S. i n t e r i m  a t t o r n e y s ?  

MR. MCNULTY: Well, t h e r e  are two i s s u e s  o r  two l e g i s l a t i v e  proposa l s  
t h a t  we seem t o  be t a l k l n g  about .  One I t h i n k  i s ,  t h e  b i l l  I have i n  f r o n t  of 
me, which is  S. 214  -- i f  I ' m  r e ad ing  l t  c o r r e c t l y ,  it goes  beyond what was 
e x i s t e d  p r i o r  t o  t h e  amendment i n  t h e  P a t r i o t  A c t .  I t  g i v e s  t h e  appointment 
a u t h o r i t y  t o  t h e  d i s t r i c t  c o u r t  -- t h e  c h i e f  judge of t h e  d i s t r i c t  -- 
completely .  That -- a n d . i f  I ' m  wrong, someone can c o r r e c t  me on t h a t ,  bu t  
t h a t ' s  my r ead ing  on t h e  l e g i s l a t i o n .  

Now t h e r e ' s  another  i dea  on t h e  t a b l e ,  which i s  t o  r e s t o r e  t o  what i t  
was p r i o r  t o  t h e  P a t r i o t  Act, which gave t h e  At torney  General  t h e  a u t h o r i t y  t o  
appo in t  someone f o r  1 2 0  days,  and t hen  t h e  c h i e f  judge would appo in t  t h a t  person 
a f t e rwards .  P z e  you asking m e  about t h e  l a t t e r  more than  t h e  -- ' 

SEN. SCHUMER: Yeah, I ' m  a sk ing  you, would you have o b j e c t i o n ?  Because 
as I unders tand i t ,  t h e  sponsors  s imply want t o  r e s t o r e  what e x i s t e d  be fo re  t h e  
P a t r i o t  Act changed. Would t h e  a d m i n i s t r a t i o n  be opposed t o  t h a t ?  MR. 
MCNULTY: Our p o s i t i o n ,  I t h ink ,  would be oppos i t i on .  But we recognize t h a t  
t h a t ' s  b e t t e r  than what t h e  o r i g i n a l  l e g i s l a t i o n  i s .  And t h e  reason is because 
w e  supported what was done i n  t h e  P a t r i o t  Act because we t h i n k  i t  cleaned up a 
problem t h a t  though i t  on ly  came up occas iona l l y ,  and i n  t h e  g r e a t  major i ty  of 
c a se s  t h e  system d i d  work o u t  okay, when i t  does  come up, it can c r e a t e  some 
ve ry  s e r i o u s  problems. 

SEN. SCHUMER: But you used t h e  new P a t r i o t  ang l e  -- P a t r i o t  A c t  
language t o  go f a r  beyond t h e  s p e c i f i c  problem t h a t  occu r r ed  i n  South Dakota. 

MR. MCNULTY: Well, t h a t ' s  k ind  of what we ' re  he r e  today t o  t a l k  abou t -  
I d o n ' t  t h i n k  t h a t ' s  t r u e ,  bu t  1 unders tand  your p e r s p e c t i v e  on i t .  And I t h i n k  i 



t h a t  i f  ~ r k a n s a s  -- i f  t h a t  p a t r i o t  Act p r o v i s i b n  h i d  never  passed,  what.  would' 
have happened . i n  Arkansas? Would we have been p r o h i b i t e d  from going. i n  and 
ask ing  someone t o  s t e p  asi,de a n d p l a c i n g  a new pe r son  i n ?  . No:. I t ' s  j u s t  t h a t  . . 

t h e  person  would have served f o r  210 days,  and t hen  t h e  c h i e f  judge viould..hav,e . ... ,., ~, 

.:. 
had t o  re-up t he  person .  So we may s t i l l  be t a l k i n g  about  .what happened i n  
Arkansas,  and t h e r e ' s  a l inkage being made t o  t h a t  p r o v i s i o n ,  ,and some 
i n i t i a t i v e  t h a t  we took af terwards .  And t h e r e  - i s n ' t  any l i n k a g e  . in ou r  minds. . . 

SEN. SCH&R: I would argue t o  you -- and t h i s  w i l l  be my l a s t  comet i t '  ...... 

-- t h a t  knowing t h a t  t h e r e ' s  an :outside independent judge of  an i n t e r i m  
appointment i s  -- h'as a p o s i t i v e  p r o p h y l a c t i c  e f f e c t ,  and ma'kes you more c a r e f u l  
a s  t o  -- hake -- would make any e x e c u t i v e m o r e  c a r e f u l  about  who t h a t  i n t e r i m  
appointment should be'. . . 

Senator  Spec t e r .  

SEN. SPECTER: Thank you. Are you say ing  t h a t  t h e  Department of I 

J u s t i c e  w i l l  no t  o b j e c t  t o  l e g i s l a t i o n  which r e t u r n s  s t a t u s  quo antebellum, 
because t h i s  has  been a  war, p r i o r  t o  t h e  amendments of t h e  P a t r i o t  Act? 

MR. MCNULTY: I ' m  no t  say ing  we w i l l  o r  we won't  o b j e c t  because,  
s i t t i n g  h e r e  a t  t h e  t a b l e  today, I c a n ' t  t a k e  a p p o s i t i o n  on t h a t  l e g i s l a t i o n .  I 
have t o  go back and have t h a t  dec i s ion  made. I ' m  s ay ing ,  though, t h a t  w e  
suppor t  t h e  law a s  it c u r r e n t l y  s t ands ,  and i f  we come back and o b j e c t  t o  t h e  
l e g i s l a t i v e  i d e a  t h a t  you have t a l k e d  about  here  today ,  t h a t  would be t h e  
reason .  But I ' m  not  s p e c i f i c a l l y  s ay ing  today t h a t  we're going t o  o b j e c t .  We 
have t o  make a d e c i s i o n  the  app rop r i a t e  way. 

SEN. SPECTER: Tha t ' s  a  " d o n ' t  know." 

MR. MCNULTY: Correc t .  

SEN. SPECTER: Would you .be w i l l i n g  t o  make a  commitm&it on 
s i t u a t i o n s  where t h e  a t t o r n e y , g e n e r a l  has  an i n t e r i m  appointment t o  have a 
p r e s i d e n t i a l  appointment w i th in  a  s p e c i f i e d  p e r i o d  of  t ime? 

. . 

MR. MCNULTY: Don't know. 

SEN. SPECTER: Well, t h a t  c l a r i f i e s  ma t t e r s  more 

MR.  MCNULTY: I mean, I'd have t o  go back and t h i n k  about t h a t ,  but  I 
unders tand t h e  i dea .  



. . . :,: *:, 

. . - .  
SEN. SPECTER: I like -- I .like brief answers and brief .. . .. . .. . . lines of' . . . .. 

I.. .. ._ __ . . , . .. . . - , questioning. ' . . . __ . .  . . .. 
. .,,. 

Would you consult with a hone-state attorney -- hone-state senator -- 
before the selection of an interim U.S. attorney? 

. . 
. . 

- .. El. ~NULTY: We have not done that to date. It's -- , - . , .. 
. . . -. 

SEN. SPECTER: I know that. Would you? - I 

. . . . 
MR. MCNULTY: Well, it's something that's worth considering, and it 

can be a very helpful thing if -- 

SEN. SPECTER: Will consider. 

M 3 .  MCNULTY: Will we consider doing that? SEN. SPECTER: Well, 
that's what you're saying. I'm trying to find your answer here.' Will consider. 

tG. MCNULTY: Right. Yes, we'll consider that possibility. 

SEN. SPECTER: All right,,I have 24 more questions, but they've all 
been asked twice. (Laughter.) And I would like -- 

SEN. SCHUMER: 1t t i  good to be the chairman, isn't it? . (Laughter.) 

SEN. SPECTER: . - -  and I would like to -- I certainly enjoyed it. The 
gavel was radioactive when I had it. (Laughter.) And I would like to hear the 
next panel, so I will cease and desist. Thank you. 

SEN. SCHUMER: Thank you, and I will still call you Mr. Chairman, out 
of respect for the job you did. 



, -. 

senator Whitehouse. 

SEN. WHITEHOUSE: Thank you. Sorry to step out for a while. We have 
the Iraq budget down on the Budget Committee, so we're called in many directions 
here. 

SEN:SCHUE.lER: (Off mike.) 

SEN. WHITEHOUSE: Mr. McNulty, you said that the firlngs were 
- performance-related and that there was a set procedure that involved career ! 

people that led. to this action. To go back to The washington Post, one 
administration official, says the,Post, who spoke on the condition of.anonymi'ty 
in discussing.personne1 issues, said the spate of firings was the result of, and 

. here's the' quote from the ahministration official! "pressure from people, who 
make pers.onnel.decisions outside of Justice" -- capital J, the department -- 
"who wanted to make. some things happen in these places." 

MR. MCNULTY: Whoever said that was wrong. That's -- I don't know 
where they'd be-coming from in making.a comment like that, because in my 
involvement with this whole process, that's not a factor in deciding whether or 
not to make changes or not. So I just don't know - - .  

SEN. WHITEHOUSE: What is not a factor? 

MR. MCNULTY: Well, that quote suggests agendas, political or 
otherwise, outside of the Department. . And in looking at how to -- orwho should 
be called or encouraged to resign or changes made they are based upon reasons -- 
they weren't based upon cause; but they were based upon' reasons that were 
Department-related and performance-'related, as we said. And so I don't ascribe 
anycredibility to that quote in a newspaper. SEN. WHITEHOUSE: .Okay. Would 
you-agree with me that when you're in the process of selecting a United States 
attorney for a vacancy, it makes sense to cast your net broadly, make sure you 
have a lot of candidates, choose among the best and solicit input from people 
who are sort of outside of the law enforcement universe? Would you agree with 
me that it's different when you have a sitting United States attorney who is 
presently exercising law enforcement responsibilities in adistrict, how and 
whether you make the determination to replace that individual? 

MR; MCNULTY: I think that's a fair concern, and one distinction 
that's important to keep in mind. 
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. SEN. WHITEHOUSE:. You wouldn't want to apply the same process to the . . . . . . 

removal of a sitting U.S. attorney that you do when you're casting about for .'. .. .. . . 
-.. .. 

potential candidates, far a vacancy? . . ... 
. . .  . . . ... 

. . _ . .  
. . 

. . .>. ... . ..... 
MR. MCNULTY: I'mnot sure I fully appreciate the point you're making, 

here. ' Could I ask 'you to restate it .so I make sure if I'm agreeing with you . . .. . -. 
that I know, exactly what you're trying to say? 

. . 

-*. < 

SEN. WHITEHOUSE: Yeah. I think what I'm trying to say is that when 
there's an open seat and you're looking for people to fill it -- 

MR. MCNULTY: Yes. 

SEN. WHITEHOUSE: -- you can cast your net pretty broadly, and it's 
fair to take input from all sorts of folks. It's fair to take input from people 
in this building -- 

MR. MCNULTY: Oh, I see what you're saying. 

SEN. WHITEHOUSE: -- it's fair to take input from people, you know, in 
law enforcement. It's fair to take input from people at the White House. It's 
fair to take input from a whole variety of sources. But it's different once 
somebody is exercising the power of the United States government and is standing 
up in court saying, "I represent the United States of America." And if you're 
taking that power away from them, that's no longer an appropriate process, in my 
view, and I wanted to see if that view was shared by you. 

MR. MCNULTY: I think I appreciate what you're saying there, and I 
think that when it -- you know, there's two points. The first is that we believe 
a U.S. attorney can be removed -- 

SEN. WHITEHOUSE: Of course 

MR. MCNULTY: -- for a reason or for no reason, because they serve at 
the pleasure of the president. But there's still a prudential consideration. 
There's got to be good judgment exercised here. And when that judgment is being 
exercised, there have to be limitations on what would be considered; I think 
that's what you're suggesting. And there's going to be some variety of 



. . 

' f a c t o r s  t h a t  may o r  may not  come o u t  i n ' a n  EARS r e p o r t  o r  some o the r  k ind .of  . . . 

well-  documented t h i n g .  . But i t  comes down t o  a v a r i e t y  of f a c t o r s  t h a t  have t o  
. . . .. . -. 

do .with t h e  performance of t h e  job, meaning -- . .- 
. . . . . . . .  . 

. . . - 
, . ... . . . .. - 

SEN. WHITEHOUSE: ~ u t  t h e y ' r e  t r u l y  performance-rela ted,  you don ' t  
. . j u s t  move around, because,  you know, somebddy i n  t h ~  White House o r  somebody i n  

t h i s  b u i l d i n g  t h i n k s ,  "You know what? 1 ' d  kind of l i k e  t o  appo in t  a  U.S. 
: a t t o r n e y  i n  Arkansas. Why d o n ' t  we j u s t  c l e a r  o u t  t h e  guywho ' s  t he r e  s o  t h a t . 1  

can g e t  my uay." That person might very we ' l l ,  wi th  r e s p e c t  t o  a  vacancy, say ,  
.:"I want my person t h e r e , "  and t h a t ' s  a  l e g i t i m a t e  c o n v e r s a t i o n t o .  have, whether 
you choose it o r  n o t .  But i t ' s  l e s s  l e g i t i m a t e  when t h e r e ' s  sone'body i n  t h a t "  
p o s i t i o n ,  i s n ' t  i t ?  

ME(. MCNULTY: Yeah, I hea r  t h e  d i s t i n c t i o n  you ' r e  t r y i n g  t o  make 
t h e r e .  I ' m  n o t  s u r e  I -- I ag ree  wi th  i t .  The change t h a t  i s  occur r ing  by 
br ing ing  a  new person i n  versus  t h e  change t h a t ' s  occu r r i ng  by br ing ing  a  person 
i n  t o  r ep l ace  an i n t e r im ,  I ' m  no t  s u r e  i f  I a p p r e c i a t e  t h e  dramatic  d i s t i n c t i o n  
between them. I f  t h e  new person i s  qualified and i f  you ' r e  s a t i s f i e d  t h a t  i t ' s  
no t  going t o  i n t e r f e r e  with an ongoing ca se  o r  p ro secu t ion ,  i t ' s  not going t o  
have some gene ra l  d i s r u p t i v e  e f f e c t  t h a t  no t  good f o r  t h e  o f f i c e  -- 

SEN. WHITEHOUSE: Well, t h e r e l s . a l w a y s  some d i s r u p t i v e  e f f e c t  -- $ 

m. MCNULTY: There i s  always some, r i g h t .  The ques t ion  i s  i s  i t  
undue o r  i s  it s u b s t a n t i a l  beyond t h e  k ind  o f  normal t u rnove r  t h ings  t h a t  occur? 
I t h i n k  t h a t  t h e r e  needs t o  be f l e x i b i l i t y  t h e r e  t o  make t h e  changes t h a t  need 
t o  be made. 

SEN. WHITEHOUSE: F i n a l l y ,  have t h e  EARS e v a l u a t i o n s  changed s i n c e  I 
had t h e  p l e a s u r e  of exper ienc ing  one? Do you s t i l l  go and t a l k  t o  a l l  t h e  
judges i n  t h e  d i s t r i c t ?  Do you s t i l l  go and t a l k  t o  a l l  t h e  agencies  t h a t  
coo rd ina t e  with t h e  U.S. a t t o r n e y ' s  o f f i c e  i n  t h e  d i s t r i c t ?  Do you s t i l l  go and 
t a l k  t o  community l e a d e r s ,  l i k e  t h e  a t t o r n e y  gene ra l  and p o l i c e  c h i e f s  who a r e  
r e g u l a r  p a r t n e r s  and a s s o c i a t e s  i n  t h e  work o f  t h e  Department o f  J u s t i c e  i n  
t hose  a r e a s ?  

MR. MCNULTY: T h a t ' s  r i g h t .  And I d o n ' t  know i f  you were i n  t h e  room 
when I was having t h i s  exchange w i th  Sena tor  Schumer, b u t  I want t o  say  it one 
more time t o  make it c l e a r .  We a r e  ready t o  s t i p u l a t e  t h a t  t h e  removal of U.S. 
a t t o r n e y s  may o r  may n o t  be something supported by an EARS r e p o r t  because it  may 
be something performance-rela ted t h a t  i s n ' t  t h e  s u b j e c t  of what t h e  eva lua to r  
saw or  when they  saw it o r  how it came up, and s o  f o r t h .  ~ n d  I -- I go back t o  
t h i s  p o i n t  because I know t h a t  your and Senator Schumer's i n t e r e s t  i n  see ing  
them is  because you want t o  s e e  -- you want t o  t r y  t o  i d e n t i f y  t h e  t h i n g  and 
say ,  "Well, t h e r e ' s  j u s t i f i c a t i o n , "  o r  t h e r e ' s  n o t ,  r i g h t ?  And i f  t h e r e ' s  not ,  



t he  assumption should n o t  be made t h a t  there fore -we  a c t e d  i n a p p r o p r i a t e l y  o r  
t h a t  t h e r e  wasn ' t  o t h e r  performance-related in format ion  t h a t  was important  t o  
U S .  . . . .  * .  

.. . . . . .  . . . . . . . .  .... . . .  . . -. ?- .,..; . . , . . ......... . .  SEN. 'WHITEHOUSE: No, b u t  given t h e  scope of t h e  EAR; ' : , .,: . - ....+ 
e v a l u a t i o n s  -- which r e a l l y  went  i n t o  evbry nook and c r a n n k  o f -  the operational^' . ' . i - . 
scope of py U.S. a t t o r n e y ' s  o f f i c e  - - t h e  i d e a  t h a t  t h e r e  i s  something e l s e  . . .  

iomewhere . t h a t  might appear  and j u s t i f y  t h e  removal of a United S t a t e s  a t t o rney ,  
. . . . .  ... .... and y e t  t h e  -- something t h a t  a l l  o f .  t he  judges i n  t h e  d i s t r i c t  - -  a l l  o f  t h e  : 

f e d e r a l  law enforcement agencies  i n  t h e  District,  t h e  p o l i c e  c h i e f s  and o t h e r  
coordinating with t h a t  W.S.  a t t o r n e y  -- t h a t  a l l  ' o f  them' were 

. completely  unaware o f  and t h a t  never s u r f a c e d  i n  t h e  EARS e v a l u a t i o n  'would b e , .  
' . . .  

somewhat of an unusual circumstance,  and I t h i n k  would r e q u i r e  a l i t t l e  b i t '  o f :  . .  .... . . 
f u r t h e r  e x p l o r a t i o n .  . . . . . .  . . . 

MR. MCNULTY: Well, I app rec i a t e  t h e  need f o r  f u r t h e r  exp lana t ion ,  and 
I -- 2nd t h a t ' s  where we ' re  committed t o  working w i th  you t o  g e t  t h e  answers 
you ' r e  looking  f o r . '  But maybe EARs r e p o r t s  have changed a b i t ,  b u t  t h e r e  -- 

-maybe t h e  management o f  t h e  Department o f  J u s t i c e  has  changed a b i t  too ,  because 
when w e  announce p r i o r i t i e s ,  we mean i t .  And p r i o r i t i e s ,  and how an o f f i c e  Bas 
responded t o  t hose  p r i o r i t i e s ,  may not  be measured by t h e  evaluat 'ors  t h e  way 
t h a t  o t h e r  t h i n g s  -- t h e  more nu t s  and b o l t s  t h i n g s  -- a r e ,  and t h a t ' s  where 
t hose  r e p o r t s  a r e  ve ry  valuable ,  bu t  they d o n ' t  always t e l l t h e  f u l l  s t o r y .  

SEN. WHITEHOUSE: W e ' l l  fo l low up. 

Thank you, M r .  Chai.rman. 

SEN. SCHUMER: Senator  Sess ions?  

SEN. SESSIONS: Thank you. I t ' s  a mo-st i n t e r e s t i n g  d i s cus s ion .  I do 
have very ,  very  high i d e a l s  f o r  United S t a t e s  a t t o r n e y s .  I t h i n k  t h a t ' s  a 
c r i t i c a l l y  impor tan t  p a r t  of our  American j u s t i c e  system. I th ink ,  sometimes 
t h a t  t h e  Department of J u s t i c e  has  n o t  g iven  enough s e r i o u s  thought  t o  t hose  
appointments -- has  no t  always given t h e  b e s t  e f f o r t  t o  s e l e c t i n g  t h e  b e s t  
person .  

P re s iden t  Reagan, when he was e l e c t e d  and crime was a b i g  problem, he 
promised experienced prosecu tors ,  and I t h i n k  t h a t  was h e l p f u l .  I ' d  been an 
a s s i s t a n t  f o r  two yea r s  and -- two-and-a-half years  and t h a t ' s  how I go t  
s e l e c t e d .  And I d i d  Know something about  p rosecu t ing  c a s e s .  I ' d  t r i e d  a l o t  of 
c a se s ,  and I was -- I knew something about  t h e  c r i m i n a l  system.  So I t h i n k  
G i u l i a n i  i s  co . r rec t  -- you need t o  have somebody t o  c o n t r i b u t e  t o  t h e  d i s cus s ion  
-- t h a t  knows something about t h e  bus ine s s .  With r ega rd  t o  Arkansas, I j u s t  
took  a quick look .  I d o n ' t  t h ink  t h a t  M r .  Cumins  had any p r i o r ' p r o s e c u t o r i a l  
exper ience  b e f o r e  he  became U.S. a t t o rney ,  d i d  he? 

MR. MCNULTY: Tha t ' s  c o r r e c t .  Ee d i d  n o t .  

SEN. SESSIONS: But M r .  G r i f f i n  had a t  l e a s t  been a JAG prosecu tor  i n .  
t h e  m i l i t a r y  and been to .  I r a q  and he t r i e d  people  t h e r e ,  had he no t ?  

MR. MCNULTY: , T i m  G r i f f i n  had a c t u a l l y  p rosecu t ed  more ca se s  than a l o t  
of U.S. a t t o r n e y s  who go i n t o  o f f i c e .  A l o t  o f  people  come from c i v i l  
backgrounds o r  p o l i c y  backgrounds, and he a c t u a l l y  had been i n  cou r t ,  whether 
i t ' s  a s  a JAG h e r e  i n  F t .  Campbell, where h e  t r i e d  a ve ry  high prof i le  Case, o r  



- - . .  .? 
o=er i n  I r a q  o r  as a , spec ia l  - a s s i s t a n t  i n  t h a t  o f f i c e .  And I d o n ' t  t h i n k w e  . . . :., +. 

. . 
should l o o k  l i g h t l y  upon h i s  exper ience a s  a p r o s e c u t o r .  

. . .  

. :: . . 
. . . SEN. SESSIONS: And he spen t  a good b i t  of t ime  w i t h  General : .Petraeus , .  .~ .  . . 

............ ...... I guess  -- w e l l ,  ' t he  lOlst i n  Mosul, I r a q  w i th  t h e  -- a s ' a n  Army J A G  d f f ic ,e r :  \.- .s: 

. . 
,So anyway, he had some s k i l l s  and exper ience b e y o n d ~ p o l i t i c s ' .  ~ u t  I j u s t  . - - ' I .  .. . . , ;-. 
Giant t o  j o i n  wi th  Sena tor  ~chumer  and my o t h e r  co l l e agues  i n  'saying I t h i n k  nk . . 

need t o  look  a t  t h e s e  appointments-maybe i n  t h e  f u t u r e  more c a r e f u l l y .  I t ' s  a 
tough job ;  You have t o  make tough dec i s i ons .  I remember -- ~ ' g u e s s  I took it as .-.-. 
a compliment -- people  s a i d  t h a t  Sess ions  would p ro secu t e  h i s  mother i f  he '--  
she .  v i o l a t e d '  t h e  law. ' I guess t h a t  was a compliment; I took  it a s  -- t r i e d  t o  
t a k e  it a s ' t h a t .  So I wanted t o  s a y . t h a t .  . . 

. . 
... 

With r ega rd  t o  t h e  problem of a judge making t h i s  appciintment, you e& . - 
up, do you no t ,  w i th  a s i t u a t i o n  i n  which t h e  judge i s  a p p o i n t i n g  t h e ,  p rosecu tor  
t o  t r y  t h e  poor s l o b  t h a t ' s  being t r i e d b e f o r e  him? 

- I 
MR. MCNULTY: Right: 

- .  

SEN. SESSIONS: I n  o t h e r  words, h e r e  h e ' s  appo in t i ng  t h e  guy t o  t r y  t h e  
guy, and t h a t  r e a l l y  i s  no t  a hea l t hy  approach f o r  a l o t  o f  reasons ,  and i t ' s  
no t  c o n s i s t e n t  w i th  t h e  Cons t i t u t i on ,  t o  my way of t h ink ing ,  which g i v e s  t h e  
o v e r s i g h t  t o  U.S. a t t o r n e y s  t o  t h e  Senate  i n  t h e  con f i rma t ion  p roce s s ,  and t o  
some degree  t h e  House because they go t  f i n a n c i a l  r e s p o n s i b i l i t i e s  and s o  f o r t h .  
Is t h a t  a problem i n  your mind -- t h a t  a judge would a c t u a l l y  be  choosing t he  
person  and vouching f o r  t h e  p ro secu to r  who w i l l  t r y  t h e  defendant  t h a t  h e ' s  
r equ i r ed  t o  g i v e  a f a i r  t r i a l  t o ?  

MR. MCNULTY: We've c i t e d  t h a t  a s  one of t h e  i s s u e s  t h a t  j u s t i f i e d  t h e  
p r o v i s i o n  t h a t  was i n  t h e  P a t r i o t  Act.  

SEN. SESSIONS: And i s  t h e r e  any o t h e r  c i rcumstances  which f e d e r a l  
judges appoin t  o t h e r  agencies  -- o t h e r  o f f i c e r s  of o t h e r  f e d e r a l  agenc ies  t h a t  
you know o f ?  MR. MCNULTY: I ' m  no t  aware of a s i t u a t i o n  where someone i n  
ano the r  agency -- I know c e r t a i n l y  s i t u a t i o n s  where someone from p r i v a t e  
p r a c t i c e  was appoin ted ,  and t h a t  c r e a t e s  d i f f i c u l t i e s  because of -- 

SEN. SESSIONS: No, I ' m  r e a l l y  t a l k i n g  about  do t h e y  e v e r  -- do they  
have any a u t h o r i t y  i f  t h e r e ' s  a u n c e r t a i n t y  over  a Department o f  Treasury  
o f f i c i a l  o r  a Department o f  Commerce o f f i c i a l  -- t h a t  a f e d e r a l  judge -- 

MR. MCNULTY: ' oh, I s e e  your ques t i on .  

SEN. SESSIONS: -- would appoin t  t h o s e  appointments?  

MR. MCNULTY: No, t h i s  i s  unique a c t u a l l y ,  and I t h i n k  t h a t ' s  ano ther  
argument -- 

SEN. SESSIONS: Yeah. I d o n ' t  t h i n k  i t ' s  a -- I t h i n k  i t ' s  a s e r i o u s  
ma t t e r .  Now Sena to r  Schumer, l e t ' s  t h i n k  about  t h i s .  Would it h e l p  -- and I ' l l  
ask  you your comments, M r .  McNulty -- i f  w e  had some s o r t  of speedy requirement 
t o  submit t h e  nominee f o r  conf i rmat ion  and t h a t  g i v e s  t h e  o v e r s i g h t  t o  t h e  
Senate  where t h e  C o n s t i t u t i o n  seems t o  g i v e  i t ?  How would you f e e l  about t h a t ?  

MR. MCNULTY: I appreciate what you ' re  t r y i n g  t o  do  t h e r e ,  and we agree  
wi th  t h e  s p i r i t  o f  t h a t  -- t h a t  we want t o  g e t  t h e  names up here as  f a s t  as 
p o s s i b l e .  The problem is  we d o n ' t  c o n t r o l  complete ly  t h e  p r o c e s s  f o r  g e t t i n g  



t h e  names, because when we' re  working w i th  home s t a t e  s e n a t o r s  o r  some o the r  
person  t o  provide names t o  us f o r  u s  t o  look  a t ,  t h a t ' s  a  s t e p  t h a t ' s  beyond our 
c o n t r o l ,  and it cou ld  c r e a t e  problems i f  t h e r e ' s  a  set t imetab le  -- 

. . . . . . .  ........ ,- ..- . . . .  . . . . . . . . .  . . . .  . .- -.< 
.SEN. SESSIONS: Well, i t  could c r e a t e  problems f o r  you, b u t  you're 

going t o  have some s o r t  o f  problems because y b u ' r e  no t  u n i l a t e r a l l y  empowered 'to':.  
appoin t  United S t a t e s  a t t o rneys . '  You d o n ' t  have any unilateral r i g h t ,  s o  . . . . 
somebody's going t o  have some o v e r s i g h t .  

. . . . . .  

MR. MCNULTY: Yeah. 

SEN. SESSIONS: I n  t h e  o t h e r  system you had 1 2 0  days and t h e  f e d e r a l  - 
judge had t h e  r e s p o n s i b i l i t y .  So you c a n ' t  have it l i k e  you'd l i k e  it. 

. . . . . . . . . . .  
MR. MCNLJZTY: Well, I a p p r e c i a t e  t h a t  and I ' m  no t  t r y i n g  t o  sound 

greedy.  I ' m  j u s t  say ing  t h a t  t h e r e  -- i f  we ' re  t a l k i n g  s p e c i f i c a l l y  about t h e  
i d e a  of a  t i m e t a b l e  t h a t ' s  what we'd have t o  look. a t .  I ' d  a c t u a l l y  l i k e  t o  s e e  
t h e  committee j u s t  judge us  on our  t r a c k  record ,  and look a t  t h e  openings -- 
look  a t  t h e  i n t e r i m s ,  look a t  t h e  nominees, and how long i t  t a k e s  t o . g e t  t o  a  
nomination and t h e n  t h e  confi rmat ion.  And based upon the  t r a c k  record,  t h a t ' s  
t h e  o v e r s i g h t  -- t h a t ' s  t h e  a c c o u n t a b i l i t y .  And I t h i n k  t h e  record  we have i s  
p r e t t y  good. I ' d  l i k e  t o  say  one o t h e r  t h i n g ,  Sena tor .  Your exper ience i n  
Alabama and Sena tor  Schumer's exper ience  i n  Mew York I t h i n k  i l l u s t r a t e s  how 
appo in t i ng  somebody t o  come i n t o  a  d i s t r i c t  a s  an i n t e r i m  who may eventua l ly  g e t  

. : nominated and confirmed can be a  very  p o s i t i v e . t h i n g .  Both i n  Senator  Schumer's 
c a se ,  where my p r e d e c e s s o r , . J i m  Comey, was a c t u a l l y  an a s s i s t a n t  United S t a t e s  
a t t o r n e y  i n  my o f f i c e  i n  e a s t e r n  V i r g i n i a ,  and he  came.up a s  an a s s i s t a n t  t o  New 
York t o  be t h e  i n t e r im ,  s e n t  by main J u s t i c e  t o  New York, b u t  he had connections 
t h e r e  and a  r o o t  t h e r e  a s  a  -- where he  s t a r t e d  h i s  c a r e e r .  And he was an  
i n t e r i m ,  and t hen  he go t  n o m i n a t e d f o r  t h a t  p o s i t i o n  l a t e r .  And then  t h e  same 
t h i n g  happened i n  sou th  Alabama. And it can be a  very p o s i t i v e  way of dea l ing  
w i th  a vacancy and p u t t i n g  a  competent person  i n  p l ace  t h a t  doesn ' t  come from 
w i t h i n  t h a t  same o f f i c e .  

SEN. SESSIONS: I do t h i n k  t h a t  we have a  r e s p o n s i b i l i t y  t o  a t  some 
p o i n t  confi rm United S t a t e s  nominees i f  t h e r e ' s  t ime s u f f i c i e n t  t o  do s o  because 
-- b u t  t h e  p o s i t i o n  cannot go vacan t .  Somebody's go t  t o  ho ld  t h e  job i n  every 
d i s t r i c t  a t  some p o i n t  i n  t ime because t h e  work of t h e  o f f i c e  c a n ' t  cont inue 
wi thout  somebody a s  t h e  des igna ted  United S t a t e s  a t t o r n e y .  So I would no te  t h a t  
I d o n ' t  know Arkansas -- I th ink  you've l e a r n e d  t h a t  you go t  t o  be c a r e f u l  with 
t h e s e  o f f i c e s .  They -- t h e r e  a r e  pe rcep t ions  ou t  t h e r e .  

Sena to r  P ryo r ' s  concerned about  t h i s  appointment.  He's a  good man -- 
former a t t o r n e y  gene ra l .  It would have been b e t t e r  I t h i n k  had you been a  
l i t t l e  more c a r e f u l  with t h a t  appointment,  a l though t h e  nominee I th ink  i s  -- 
got  a  f a r  b e t t e r  t r a c k  r eco rd  than  some would sugges t  -- t h e  new U.S. a t t o rney .  
I would no t e  t h a t  we could g i v e  -- I ' l l  j u s t  s a y  i t  t h i s  way. Most of us i n  t h e  
Sena te  do n o t  review t h e  U.S. a t t o r n e y  appo in t ee  -- appointments persona l ly .  
S t a f f  reviews t h a t  and we hea r  i f  t h e r e  a r e  o b j e c t i o n s  and g e t  focused on it i f  
t h e r e ' s  a  problem. 

I t h i n k  w e  a l l  probably should  g i v e  a  l i t t l e  more a t t e n t i o n  t o  it. 
And w e  ho ld  t h e  admin i s t r a t i ons ,  a s  t h e y  come forward, t o  high s tandards  about 
appointments,  because i t ' s  a ve ry  impor tan t  o f f i c e .  

MR. MCNULTY: Sena tor  Ses s ions ,  t o  be c l e a r  on Arkansas, T i m  G r i f f i n  is 
an i n t e r i m  appointment.  And c o n s u l t i n g  w i th  Senator  Pryor and Senator  Lincoln 



. : p.- 
has &en going on f o r  s o f i e t i m e .  And a  nomination i n  t h a t  d i s t r i c t - w i l l  be  made ---.- 

-...- 
i n  c o n s u l t a t i o n  wi th  them. I n  f a c t ,  we'll even . t ake  h i s  s t a t emen t  t h a t  he made . .. .:.?: . .. 

. .. 
h e r e  today and look  a t  it c l o s e l y  and s ee  what i t ' i s .  .. .& 

, . , . .  
, .,:- , -. . .. . . ~ .  .... , .- , . . . .. . . . .: 

. . _..._ i 

He s a i d  today  h e ' s  going t o  Attorney General Gonzales. Tha t ' s  t h e  .v 

p r o c e s s  t h a t  we ' re  committed t o  fo l lowing .  There ' s  no e f f o r t  t h e r e  t o  go around' . .. 
Senator  Pryor  o r  S e n a t o r .  Lincoln and f i n d  a  nominee t h a t  they  wouldn't, support .  . . 
And s o  t h a t  approach Pn'Arkansas has  been t h e  same t h a t  we've used i n  a l l ' t h e  
o t h e r  p l a c e s  where we seek t h e  guidance and t h e  i n p u t  from t h e  home-state . .  . .. 
sena to r s .  a s  we look f o r  someone w e  can g e t  confirmed by t h e  Senate .  

SEN. SE.SSIONS: I would j u s t  .conclude by n o t i n g  ' that  t h e r e  i s  a  dangeqr . . 

when p o l i t i c i a n s  g e t  involved i n  appointments,  and p a r t i c u l a r l y  when United . '  ... . , .. 
, ~- 

S t a t e s  a t t o r n e y s  have t o  make a  tough-charging d e c i s i o n s  l i k e  t h e  border  p a t r o l  
. . 

s h o o t i n g  and o t h e r  t h i n g s  l i k e  t h a t ,  And we've g o t  t o  be r e a l  c a r e f u l  about 
t h a t .  

I 

I would j u s t  say,  though, when it comes t o  p r i o r i t i e s  of an  a s s i s t a n t  
Uni ted S t a t e s  a t t o r n e y  o r  t h e  Department o f  J u s t i c e  o r  a  U.S. a t to rney ,  then I 
t h i n k  i f  -- I th ibk  t h e  p o l i t i c a l  branch does have a  r i g h t  . t o  quest ion whether 
t h e  r i g h t  p r i d r i t i e s  a r e  be ing  c a r r i e d  o u t .  

Thank you, M r .  Chairman. 

SEN. SCHUMEX: Well, thank you. 

And I want t o  thank you, M r .  McNulty. This  is  no t  an easy t h i n g  f o r  
you t o  come and t e s t i f y  t o .  And I a p p r e c i a t e  your candor,  admi t t ing  t h a t  Bud 
  riff in (sic/Cummins) was no t  f i r e d  f o r  any p a r t i c u l a r  reason.  

Your w i l l i n g n e s s  t o  come and t a l k  wi th  us  s o  we can f i g u r e  o u t  exac t l y  
"what went on t h i s  week -- as  we l l  a s  your i n c l i n a t i o n  t o  bo th  submit t h e  EARS 

r e p o r t s  and g ive  u s  in format ion  about  any o u t s i d e  i n f l u e n c e s  o n  t h i s  -- t h a t  
w i l l  be very  -he lp fu l  no t  on ly  h e r e ,  bu t  i n  e s t a b l i s h i n g  a  smooth working 
r e l a t i o n s h i p  between t h i s  committee and t h e  J u s t i c e  Department and t h e  new 
Congress.  And t h e  proof  of t h e  pudding; obvious ly ,  i s  going t o  be . i n t h e  ea t i ng ,  
b u t  I t h i n k  we look  forward t o  g e t t i n g  r e a l  in format ion  about  what happened 
h e r e .  

Thank you. 

Okay. Let  me c a l l  ou r  next  t h r e e  w i tne s se s  and app rec i a t e  them f o r  
t h e i r  p a t i e n c e .  

The f i r s t  i s  Mary J o  White. She ' s  c u r r e n t l y  a  p a r t n e r  a t  t h e  New York 
law f i r m  of Debevoise & Plimpton, t h e  f i r s t  and on ly  woman t o  have served as  t h e  
U.S. a t t o r n e y  f o r  t h e  Southern D i s t r i c t ,  which many view as t h e  b e s t  f e d e r a l  
p r o s e c u t o r ' s  o f f i c e  i n  t h e  coun t ry .  M s .  White ha s  a  l o t  t o  do wi th  t h e  f i n e  
r e p u t a t i o n  o f  t h a t  o f f i c e ,  and h e r  own r e p u t a t i o n  f o r  exce l l ence  and i n t e g r i t y  
i s  u n p a r a l l e l e d .  A g radua te  of William & Mary and Columbia Law School. She was 
an o f f i c e r  o f  The Law Review. And I a l s o  owe he r  a persona l  deb t  of g r a t i t u d e ,  
because my chief counsel ,  who's done a  g r e a t  job here ,  P r ee t  Bharara, s o r t  of 
worked under h e r  when she  l u r e d  him away from pr iva te  p r a c t i c e  and h e ' s  s t i l l  
t h e r e .  



. . . . . i s  

P ro fessor .  Lau r i e  Levenson is c u r r e n t l y  t h e  p r o f e s s o r  of law and ~ i l l i ' m  . .  . . .. .. .. 

. . M.' .Ra in s  Fellow a t  ~ o y o l a  ,Law School i n  Los Angeles.  She t e aches  c r im ina l  ldw, . . 
. c r imina l  procedure ,  e t h i c s ,  a n t i - t e r r o r i s m  and ev idence .  P r i o r  t o  loin in^ the: " . . .... 

- '  f a c u l t y  a t  Loyola Law School,  M s .  Levenson , spen t  ' e i gh t  .years  a s - a n  a s s i s t a n t  . .. . . '  , . 

U.S. a t t o r n e y  where s h e  p rosecu ted  v i o l e n t  cr imes,  n a r c o t i c  o f f ense s ,  white- '.: . . . ..-:*-. 
. . . .  

' col la '  cr imes,  immigrat ion and p u b l i c  c o r r u p t i o n - c a s e s .  S h e ' s  a  g r adua t e  of - .  
.... ,:. 

S t a n f o r d  a n d , t h e  UCLA Law School where she  was c h i e f  a r t i c l e s  e d i t o r  f o r  The Law,,.,  .. . 
. . .. 2 . ... 

Review. ' ' . . . 

. . ..?.. 

s t d a r t  G e r s o n , i s  c u r r e n t l y  head o f . l i t i g a t i o n  -- t h e  l i t i g a t i o n  
p r a c t i c e  a t  t h e  law f i r m  of E p s t e i n  Becker h Green. He j o ined  a s  a  p a r t n e r  i n  
1980. ' P r i o r  t o  h i s  r e t u r n  t ~ . ~ r i v a t e  p r a c t i c e , .  M r .  Gerson s e rved  a's a s s i s t a n r  : 
a t t o r n e y  gene ra l  f o r  t h e  C iv i l ,  Divis ion a t  t h e  Department of J u s t i c e  under ki@th .. ,... ,! . 
P r e s i d e n t  H.W. Bush -- George H.W. Bush -- a n d . l a t e r  a s  a c t i n g  a t t o r n e y  gene t a l  . . 

under P r e s i d e n t  C l i n t o n .  He se rved  a s  an a s s i s t a n t  U.S. a t t o r n e y  Ln t h e  D i s t r i c t ' .  
. 

, 

of Columbia and i s  a g r adua t e  o f  Penn S t a t e  and t h e  Georgetown Un ive r s i t y  Law 
' . .  C e ~ t e r .  ' !. 

(The w i t n e s s e s  a r e  sworn.)  

Ms. White, you may proceed.  

MS. WHITE: Thank you v e r y  much, Sena to r  Schumer, Sena to r  Spec t e r .  

I ' m  honored t o  appear  b e f o r e  you today: I ' v e  s p e n t  over  15 yea r s  i n  
t h e  Department o f '  J u s t i c e  bo th  a s  an a s s i s t a n t  Uni ted S t a t e s  a t t o r n e y  -- t h e  
b e s t  job  you cou ld  eve r  have -- and a s  Uni ted S t a t e s  a t t o r n e y .  I se rved  dur ing  
t h e  t e n u r e s  o f  seven a t t o r n e y s  gene ra l  6f  bo th  p o l i t i c a l  p a r t i e s ,  most. r e c e n t l y  
John Ashc ro f t .  I was tw ice  appoin ted  a s  an  i n t e r i m  U.S.  a t t o r n e y ,  f i r s t  i n  t h e  
Eas t e rn  D i s t r i c t  of 'New York i n  1992 by At to rney  General  Will iam Barr  -- and I 
heard  from M r .  Gerson t h a t  he a l s o  had a  hand i n  s i g n i n g  t h o s e  papers  -- and 
t hen  i n  1993, appoin ted  a s  i n t e r i m  U.S: A t to rney  i n  t h e  Sou the rn  District  of New 
York by At to rney  General  J a n e t  Reno. Most r e c e n t l y ,  a s  Sena to r  Schumer 
i n d i c a t e d ,  I s e r v e d  f o r  n e a r l y  n ine  yea r s  a s  t h e  p r e s i d e n t i a l l y  appoin ted  U:S. 
a t t o r n e y  i n  t h e  Southern D i s t r i c t  of  New York from 1993 u n t i l  January 2002. 

Before  I comment substantively on t h e  i s s u e s  b e f o r e  t h e  committee, let 
me make v e r y  c l e a r  up f r o n t  t h a t  I have t h e  g r e a t e s t  r e s p e c t  f o r  t h e  Department 
o f  J u s t i c e  a s  an  i n s t i t u t i o n ,  and I have no p e r s o n a l  knowledge o f  t h e  f a c t s  and 
c i rcumstances  r ega rd ing  any of  t h e  r e p o r t e d  r e q u e s t s  f o r  r e s i g n a t i o n s  of  s i t t i n g  
Uni ted S t a t e s  a t t o r n e y s .  Because I do n o t  know t h e  p r e c i p i t a t i n g  f a c t s  and 
c i rcumstances ,  I ' m  n o t  i n  a  p o s i t i o n  t o  e i t h e r  suppor t  o r  c r i t i c i z e  t h e  
p a r t i c u l a r  r e p o r t e d  a c t i o n s  of  t h e  depar tment  and do n o t  do s o  by t e s t i f y i n g  a t  
t h i s  hea r i ng .  

I am, however, t r o u b l e d  by t h e  r e p o r t s  t h a t  a t  l e a s t  some Uni ted S t a t e s  
a t t o r n e y s ,  we l l  regarded,  have been asked by  t h e  department t o  r e s i g n  without  
any ev idence  of misconduct o r  o t h e r  apparen t  s i g n i f i c a n t  cause .  And I -- you 
know, I do f i n d  t h a t  t r o u b l i n g .  I t h i n k  t h a t  t h e  appearance -- i f  it happened, 
i n  p a r t i c u l a r  -- bu t  even t h e  appearance of t h a t  t ends  t o  undermine t h e  
importance of t h e  o f f i c e  of  t h e  Uni ted S t a t e s  a t t o r n e y ,  t h e i r  independence and 
t h e  p u b l i c  s e n s e  o f  evenhanded and i m p a r t i a l  j u s t i c e .  

Casual  o r  unwisely  o r  i n s u f f i c i e n t l y  mot iva ted  r e q u e s t s  f o r  U.S. 
a t t o r n e y  r e s i g n a t i o n s  -- or the  pe r cep t i on  of such r e q u e s t s  -- dimin ish  our 
system of j u s t i c e  and t h e  p u b l i c ' s  conf idence  i n  it .  United States a t torneys  are 
p o l i t i c a l  appo in t ee s  who do s e r v e  a t  t h e  p l e a s u r e  of  t h e  p r e s i d e n t .  It .  i s  thus  



customary and expec ted  t h a t t h e  U.S. a t t o r n e y s ,  g e n e r a l l y ,  w i l l  be rep laced  when . .. 

- .  a  new p r e s i d e n t  of  a  d i f f e r e n t  p a r t y  is  e l e c t e d .   here is  a l s o  no ques t i on  t h a t  >. 

p r e s i d e n t s  have Che power t o  r ep l ace  any Uni ted  S t a t e s  a t t o r n e y ' t h e y  have .. .. I - .. 
appointed for '  whatever reason they  choose. I n  my exper ience  and t o  my .. ... . . .  . . ,! 

w..: 
' . knowledge, however, it would be unprecedented f o r  the, Department of J u s t i c e  o ' r  +-*., 

L<. 

. t h e  p r e s iden t  t o  a s k  f o r  t h e  r e s i g n a t i o n s  o f  U.S. a t t o r n e y s  du r ing  an  . ._.I .. 
admin i s t r a t i on ,  e x c e p t  i n r a r e  i n s t a n c e s  o f  misconduct  o r  f o r  o t h e r  s i ' gn i f i c an t  
cause.  This is,  i n  my view, how it should be .  

. . .... 
, .U.S. a t t o r n e y s  a r e  t h e  c h i e f  law enforcement  o f f i c e r s  i n  t h e i r  

d i s t r i c t s ,  s u b j e c t  t o  t h e  gene ra l  s u p e r v i s i o n  of  t h e  a t t o r n e y  gene ra l .  ~ l t h o u g h  
p o l i t i c a l ' a p p o i n t s e s ,  t h e  U.S. a t t o r n e y s  once appo in t ed  p l ay  a  c r i t i c a l  and - 
n o n p o l i t i c a l ,  i m p a r t i a l  r o l e  i n . t h e  a ' dmin i s t r a t i on  gf  j u s t i c e  i n  ou r  f e d e r a l  

.- . . .:", .... . 
system'. . 

Sena tor  Schumer a l l uded  t o  t h i s ,  b u t i n  h i s  -well-known add re s s  t o  t h e  
United S t a t e s  a t t o r n e y s  i n  1 9 4 0 ,  then-Attorney Genera l  Robert  H.  Jackson, - I .-.. ' 

a l though  acknowledging t h e  need f o r  some measure o f .  c e n t r a l i z e d  c o n t r o l  .and 
coord ina t ion  by t h e  department,  'emphasized t h e  iniportance o f  t h e  r o l e  of t h e .  
U.S. a t t o r n e y s  and t h e i r  independence. He s a i d ,  "The p ro secu to r  has  more con t ro l  

. over  l i f e ,  l i b e r t y  and r epu t a t i on  than  any o t h e r  pe r son  i n  America. H i s  - .  ... 

d i s c r e t i o n  is tremendous. Because of  t h i s  -immense power, t h e  p o s t  o f  United 
S t a t e s  a t t o r n e y ,  from t h e . y e r y  beginning,  h a s  been safeguarded by p r e s i d e n t i a l  
appointment,  r e q u i r i n g  conf i rmat ion of  t h e  Sena t e  of  t h e  United S t a t e s .  your 
r e s p o n s i b i l i t y  i n  your s e v e r a l  d i s t r i c t s f o r  law enforcement and f o r  i t s  methods 

, cannot b e  wholly sur rendered  t o  washington a n d  ought n o t  t o  be  assumed by a  
cen . t ra l i zed  Department of  J u s t i c e .  Your p o s i t i o n s  are o f  such independence and 
importance t h a t  whi le  you a r e  be ing  d i l i g e n t ,  s t r i c t  and vigorous  i n  law 
enforcement, you can a l s o  a f f o r d  t o  b e  j u s t . "  < 

I n  my view, t h e  Department o f  J u s t i c e  shou ld  guard a g a i n s t  a c t i n g  i n  
ways t h a t  may be  perce ived  t o  d imin ish  t h e  importance of t h e  Of f i c e  of United 
S t a t e s  At torney o r  of i t s  independence, t a k i n g  no th ing  away from t h e  c a r e e r  
a s s i s t a n t  Uni ted S t a t e s  a t t o r n e y s  and o t h e r  c a r e e r  a t t o r n e y s  i n  t h e  J u s t i c e  
Department. 

- .Changing a  United S t a t e s  a t t o r n e y  i n v a r i a b l y  causes  d i s r u p t i o n ,  and 
o f t e n  l o s s  of  t r a c t i o n  i n  c a s e s  and i n v e s t i g a t i o n s .  Th is  is e s p e c i a l l y  so  i n  
s e n s i t i v e  o r  c o n t r o v e r s i a l  c a s e s  where t h e  l e a d e r s h i p  and independence of t h e  
U.S. a t t o r n e y  a r e  o f t e n  c r u c i a l  t o  t h e  s u c c e s s f u l  p u r s u i t  of such  ma t t e r s ,  
p a r t i c u l a r l y  i n  t h e  f a ce  of c r i t i c i s m  o r  p o l i t i c a l  back lash .  

Replacing a  U.S. a t t o r n e y  can ,  of course ,  be  necessa ry  o r  p a r t  of  
t h e  normal and expected process  t h a t  accompanies a  change of  t h e  p o l i t i c a l  
guard.  But I do no t  be l i eve  t h a t  such  changes  should,  a s  a  ma t t e r  of  sound 
po l i cy ,  be  under taken  l i g h t l y  o r  w i thou t  s i g n i f i c a n t  cause.  

I f  U.S. a t t o r n e y s  a r e  r ep l aced  d u r i n g  an a d m i n i s t r a t i o n  without  
apparent  good cause,  t h e  wrong message can  be s e n t  t o  o t h e r  U.S. a t t o r n e y s .  We 
want ou r  U.S .  a t t o r n e y s  t o  be s t r o n g  and independent  i n  c a r r y i n g  o u t  t h e i r  jobs  
and t h e  p r i o r i t i e s  of t h e  depar tment .  W e  want them t o  speak up on ma t t e r s  of 
po l i cy ,  t o  be  a p p r o p r i a t e l y  a g g r e s s i v e  i n  i n v e s t i g a t i n g  and p ro secu t i ng  crimes 
of  a l l  k inds  and w i se ly  use t h e i r  l i m i t e d  r e sou rce s  and broad d i s c r e t i o n  t o  
address  t h e  p r i o r i t i e s  of t h e i r  p a r t i c u l a r  d i s t r i c t s .  

I n  my op in ion ,  t h e  United S t a t e s  a t t o r n e y s  have h i s t o r i c a l l y  se rved  
t h i s  country  with  g r e a t  d i s t i n c t i o n .  Once i n  o f f i c e ,  they  become i m p a r t i a l  



. < -' . . >  

public servants, doing their best to achieve justice without fear or favor. I ' ' . . ' . . 

am certain that the Department of Justice would not want to act in such a way or ..' . . 
.. - .  have its actions perceived in such a way to derogate from this model of the . . : ..-.. ..- 

. 
nonpolitical pursuit of justice by,those selected in an open and transparent .,. 

.......... . . < ,  

.manner . . . -.....A 
I.:.. 

. . 
Thank you very much. I'll be happy to answer questions. . . 

. . . . 
SEN. SCHUMER: Thankyou, Ms. White. ......_..... ....... :.- 

Professor Levenson. 

MS. LEVZNSON: (Off mike.) Does that work now? 

SEN. SCHUMER: Yes. 

MS. LEVENSON: Okay. I served in the United States attorney's office I 

for four different United States attorneys of both parties and one interim 
United States attorney. I believe that we, in fact, have the best prosecutorial 
system in the world. But I'm here because I fear that the operation of that 
system and its reputation for excellence is jeopardized because of the increased 
politicization of the United States attorney's offices. 

As this committee knows, the most recent concerns have focused on a 
rash of dismissals of experienced and respected United States attorneys across 
the country. There's at least a strong perception by those in and outside of 
the United States attorney's office that this is not business as usual, that 
qualified United States attorneys are being dismissed and their replacements who 
are being brought in do not have the same experience and qualifications for the 
position. 

Moreover, there's a deep concern that the interim appointments by the 
attorney general will not be subject tothe confirmation process, and therefore 
there will be no check on those qualifications and the interests of the offices 
will be sacrificed for political favors,. 

I want,to.make three basic points in my testimony today. One, 
politicizing federal prosecutors does have a corrosive effect on the federal 
.criminal justice system. It is demoralizing to AUSAs. These are the.best and 
the brightest, who go in there because they are dedicated public servants. And 
they expect their leaders to be the same. 

It's also, as we've heard, disruptive to ongoing projects. It creates 
cynicism among the public. It makes it harder in the long run'to recruit the 
right people for those offices. And as Mr. McNulty said, if you lose the AUSAs, 

I you lose the greatest assets of:all. 

Second, although there's always been a political component to the 
selection of United States attorneys, what is happening now is categorically 
different, Traditionally we saw changeover when there'was a new administration. 
Thus when President Clinton came in, he had every right and did ask for those 
'resignations. 

But we have never seen what we're seeing today, which is, in quick 
succession, seven U.S. atto.rneys who have excellent.credentials, successful 
records and outstanding reputations being dismissed midterm. And we've never 
seen their interim replacements, at least some of them, coming in with the 'lack 



. .,.. -. 
of e x p e r i e n c e  and q u a l i f i c a t i . o n  t h e y  have and b e i n g  p u t  i n  on a n i n t e r i m  b a s i s  .. - . .. 
i n d e f i n i t e l y  wi thou t  t h e  p r i o r  p r o c e s s  . t h a t  w e  had f o r  e v a l u a t i o n .  ' i '  

. . .. ,.... 
'we a l l  r ecognize  t h a t  f e d e r a l  .p rosecu tors  s e r v e  a t  t h e .  .of t h e  

" '  . . _. / .. . '. . 
and t h e  Department of J u s t i c e  c o n t r o l s  many . o f  t h e  p o l i c i e s  and . the A . ... .. ..,.* 

p u r s e  s t r i n g s .  But i t  h a s  b e e n a  s t r o n g  t r a d i t i o n  o f  l o c a l  aut'onomy and . . . ..:. 
. . 

- .  
a c c o u n t a b i l i t y  and c o n t i n u i t y  t h a t  has  made t h e s e  d i s t r i c t  U.S. a t t o r n e y s  
s u c c e s s f u l ,  n o t  t h e  a r b i t ' r a r y  d i s m i s s a l s  i n  o r d e r  t o  g i v e  o t h e r s  a  f r e s h  s t a r t .  . '  

T h i s  i s  an impor tan t  t r a d i t i o n .  With l o c a l  autonomy and c o n t i n u i t y  'comes a :. . . . . . . .- . . 
g r e a t e r  a b i l i t y  t o  s e r v e  t h e  needs o f  t h e  d i s t r i c t .  . . 

Thi rd ,  and f i n a l l y ,  i n  my o p i n i o n  t h e  p r i o r  sys tem,  which a l lowed t h e  
a t t o r n e y  g e n e r a l  t o  indeed  a p p o i n t  t h e  i n t e r i m  U.S. a t t a r n e y  f o r  120 days ,  and 
t h e n  i f  t h e r e ' s  no confirmed U.S. a t t o r n e y  have t h e  c h i e f  judge make a n  i n t e r i m  
appointment ,  was n o t  on ly  c o n s t i t u t i o n a l ,  b u t  f r a n k l y  had advan tages  o v e r  t h e  
most r e c e n t l y  p l a c e d  p r o v i s i o n s .  

1 

F i r s t ,  i t ' s  c o n s t i t u t i o n a l  because ,  under  t h e  appo in tments  c l a u s e  and 
t h e  a c c e p t i n g  c l a u s e  t o  t h a t ,  i n f e r i o r  o f f i c e r s ,  which U.S. a t t o r n e y s  a r e ,  
may be  a p p o i n t e d  by  t h e  p r e s i d e n t ,  c o u r t s  o f  law o r  heads o f  depar tment .  And 
under  t h e  Supreme C o u r t ' s  d e c i s i o n  w r i t t e n  by Chief  J u s t i c e  Rehnquis t  i n  
Morrison v e r s u s  Olson, t h e  r o l e  o f  judges  i n  a p p o i n t i n g  p r o s e c u t o r s  h a s  been 
h e l d  t o  be  c o n s t i t u t i o n a l .  I n  t h a t  c a s e ,  which d e a l t  w i t h  independent  counse l ,  
t h e  c o u r t  c i t e d  a  lower c o u r t  c a s e  d e a l i n g  with i n t e r i m  U.S. a t t o r n e y s ,  and 
c i t e d  i t  f a v o r a b l y .  

I 

I d o n ' t  t h i n k  any of t h e  p a n e l i s t s  today  a n d  any o f  t h e  w i t n e s s e s  I 
heard  today ,  i n  f a c t ,  c h a l l e n g e  t h e  c o n s t i t u t i o n a l i t y  of  h a v i n g  judges i n  t h e  
p r o c e s s .  But a s  M r .  Gerson e l o q u e n t l y  s t a t e s  i n  h i s  w r i t t e n  t es t imony ,  i t ' s  one 
o f  c o n g r e s s i o n a l  discretion. 

A s  a  m a t t e r  of  d i s c r e t i o n ,  I t h i n k  t h a t  t h e  p r i o r  sys tem,  t h e  one t h a t  
S e n a t o r s  S p e c t e r  and F e i n s t e i n  a r e  t a l k i n g  about r e t u r n i n g  t o ,  has  s t r o n g  
b e n e f i t s  i n  comparison t o  t h e  new approach.  Under t h a t  approach,  t h e  a t t o r n e y  
g e n e r a l  makes t h e  i n i t i a l  appointment.  I t  g i v e s  p l e n t y  o f  t i m e  t o  t h e  
depar tment  t o  come up with a  nominee and p r e s e n t  t h a t  nominee.  And t h e n ,  i f  
t h a t  i s  n o t  a b l e  t o  happen i n  a t i m e l y  f a s h i o n ,  t h e  c h i e f  judge s t a r t s  making 
appointments .  

And can c h i e f  judges do t h i s  i n  a  f a i r  way? Not o n l y  can t h e y ,  b u t  
t h e y  have f o r  decades .  And t h a t ' s  because ,  i n  my e x p e r i e n c e ,  f r a n k l y  t h e  c h i e f  
judges know t h e  d i s t r i c t  o f t e n  b e t t e r  t h a n  t h e  p e o p l e  t h o u s a n d s  of m i l e s  away i n  
t h e  Department o f  J u s t i c e .  They know t h e  p r a c t i t i o n e r s  i n  t h e i r  cour t rooms.  
They c a r e  abou t  t h e  c a s e s  i n  t h e i r  cour t room.  And t h o s e  judges  have t h e  
c r e d i b i l i t y  and conf idence  o f  t h e  p u b l i c  i n  making t h e i r  appointments .  They 
a p p o i n t  m a g i s t r a t e  judges and t h e y  even a p p o i n t  f e d e r a l  p u b l i c  d e f e n d e r s ,  whi le  
not  government o f f i c i a l s ,  n o n e t h e l e s s ,  r e a d i l y  and r e g u l a r l y  appear  b e f o r e  those  
judges.  

I p e r s o n a l l y  have never  h e a r d  and seen  o f  a  case where a  judge e x e r t e d  
any p r e s s u r e  on t h e  appointment of  a n  i n t e r i m  U.S. a t t o r n e y  o r  when t h a t  person 
appeared b e f o r e  them because  h e  had made t h a t  appointment .  And I t h i n k  w e  have 
t o  compare it t o  t h e  c u r r e n t  sys tem under  t h e  P a t r i o t  A c t ,  where o n l y  t h e  
a t t o r n e y  g e n e r a l  is  invo lved  i n  t h e  p r o c e s s  and t h o s e  i n t e r i m  appointments  can  
be forever. Rnd there may be no o r  l i t t l e  o v e r s i g h t  by t h e  S e n a t e  because  t h e r e  
i s  n o t  t h e  t r a d i t i o n a l  c o n f i r m a t i o n  p r o c e s s .  


